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u nited States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Equity No. 66833 

National Federation of Railway Workers, An unincor- 

corporated body, Plaintiff 

vs. 

National Mediation Board, et al., Defendants. 

United States of America, 

District of Columbia, ss : 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint ( Injunction) 

Filed March 29, 1938 

In the District Court of the United States in and for the 

District of Columbia 

Equity No. 66833 

National Federation of Railway Workers, An unincor¬ 
porated body, 1012 - Alice Street, Poplar Bluff, Mo., 
Plaintiff 

vs. 

National Mediation Board, Department of Justice Build¬ 
ing, Washington, D. C., Defendant. 

The plaintiff respectfully shows to this Honorable Court, 
as follows: 

1. The plaintiff, the National Federation of Railway 
Workers, employees of the Texas and Pacific Railway Com¬ 
pany, by C. W. Rice, its general organizer and agent, with 
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specific authority for the bringing of this cause of action, 
as set forth bv* resolution of said Federation in regular 
meeting assembled on March 17, 1938, said National fed¬ 
eration" of Railway Workers hereinafter referred to as the 
“Federation”, being an unincorporated association, or¬ 
ganized in to wit 1928, bv and among the workers and em¬ 
ployees of said Railroad System, having approximately 
fob* hundred (400) members, said members being too nu¬ 
merous to be individually designated as parties plaintiff, 
brings this cause of action for the relief herein sought. 

2. The Federation was organized and now exists for the 

purpose of establishing and maintaining satisfac- 
2 torv rules, working conditions and rates of pay, and 

for*the purpose of adjusting differences as they may 
arise, and promoting a mutual understanding and coopera¬ 
tion between the officers of the Texas and Pacific Railioad 
Company; and is and has been recognized by the defendant 
herein, the National Mediation Board, under the terms of 
the Railway Labor Act, in the capacity and for the pur¬ 
poses herein outlined. 

3. The Brotherhood of Railway Carmen of America, 
hereinafter referred to as the “Brotherhood”, affiliated 
with the American Federation of Labor, is an unincor¬ 
porated organization of Carmen and related employees, or¬ 
ganized and operating throughout the United States and 
participating in certain proceedings hereinafter complained 
of. Said Organization is not an indispensable party to 
this proceeding, and is not made party herein for the rea¬ 
son that it nor any of its members are subject to the juris¬ 
diction of this Court, nor are they subject to the jurisdic¬ 
tion of any Court having jurisdiction of the defendant 
herein, an indispensable party; nor is any relief being 
sought against said Brotherhood. 

4 ] The Texas and Pacific Railroad Company is a duly 
dro’anized corporation engaged in the railroad business 
With all the incidents thereof. The said Railroad Company 
is not made party to this proceeding for similar reasons as 
those given in paragraph “3” above, concerning the 


Brotherhood. . 

5. The defendant, the National Mediation Board, here¬ 
inafter referred to as the “Board”, is an independent 
agency of the Executive Branch of the Federal Govern- 
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ment, created by amendment to the Railway Labor Act, ap¬ 
proved June 21, 1934 (Public Law No. 442, 73rd Congress; 
U. S. C. A., Title 45, Secs. 151-163), for the purpose 

3 of arbitrating and adjusting disputes between em¬ 
ployees and carriers, and to investigate and ascer¬ 
tain the names of the individuals or organizations to have 
been designated and authorized by the crafts or classes of 
employees to represent them in negotiations with the car¬ 
riers in the event disputes arise as to who shall represent 
such crafts or classes of employees, and certify the name 
of the representative so ascertained to the carrier involved. 
The principal office of the Board is in the Department of 
Justice Building, City of Washington, District of Colum¬ 
bia. Otto S. Beyer, Chairman, George A. Cook, and Wil¬ 
liam M. Leiserson are the duly appointed, qualified and 
acting members of the Board. All have their principal 
offices in the Department of Justice Building in the City 
of Washington, District of Columbia. The Board and the 
members thereof have no authority nor duty to enforce its 
certification of a designated representative when the same 
is void. 

6 . That the amount of the controversy herein is more 
than $3,000.00, exclusive of cost and interest; that this is 
a suit in equity arising under and involving the construc¬ 
tion and application of the Constitution and the Laws of 
the United States, in this, to wit: that the plaintiff herein 
is seeking to have the defendant, the National Mediation 
Board, enjoined from proceeding and enforcing a certifi¬ 
cate which took away the rights of the plaintiff to represent 
the coach cleaners of the Texas and Pacific Railroad, and 
gave the rights to the Brotherhood, said certificate was 
made by the Board in Case No. R. 362, under and pursu¬ 
ant to the provisions of Section 2, Ninth, of the Railway 
Labor Act, as amended, being an Act of Congress regulat¬ 
ing interstate commerce, upon the grounds that said Board 
in making said certificate based the same on the re- 

4 port of Robert F. Cole, Mediator, who grossly mis¬ 
conducted the election, and erroneously reported 

that a majority of the votes cast were in favor of the 
Brotherhood when as a matter of fact the majority of the 
votes cast were in favor of the plaintiff herein, and that 
the said certificate is void, being contrary to the provisions 
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of I the Railway Labor Act, as amended, and repugnant to 
the provisions of the Constitution of the United States and 
the Amendments thereto, in that it deprives the plaintiff of 
their property without due process of law, denies them the 
equal protection of the laws and impairs their right to con¬ 
tract with the said Railway Company. 

7. The Federation was organized a number of years ago, 
and is composed practically of all colored members, em¬ 
ployed as coach cleaners on said Railroad and for a num¬ 
ber of years has been the lawful and recognized represen¬ 
tative of said coach cleaners on said Railwav; and has sue- 
cessfully and satisfactorily represented them in collective 
bargaining and other dealings with the said Railway Com¬ 
pany and there has been for a number of years and there 
is now in force between the Railway Company and the 
Federation, an agreement governing rules, working condi¬ 
tions and rates of pay. 

Section 2, Ninth, of the Railway Labor Act, as amended, 
provides: 

“Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such em¬ 
ployees designated and authorized in accordance "with the 
requirements of this Act, it shall be the duty of the Media- 
tibn Board, upon request of either party to the dispute, to 
investigate the dispute and to certify to both parties, in 
writing, within thirty days after the receipt of the invoca¬ 
tion of its services, the name or names of the individuals, 
or organization that have been designated and authorized 
to represent the employees involved in the dispute, and 
certify the same to the carrier. Upon receipt of 
5 such certification the carrier shall treat with the rep¬ 
resentative so certified as the representative of the 
craft or class for the purpose of this Act. In such an in¬ 
vestigation the Mediation Board shall be authorized to 
take a secret ballot of the employees involved, or to utilize 
any other appropriate method of ascertaining the names 
of their duly designated and authorized representative in 
such manner as shall insure the choice of the representa¬ 
tives by the employees without interference, influence, or 
coercion exercised by the carrier. In the conduct of the 
election for the purpose herein indicated, the Board shall 
designate who may participate in the election and estab- 
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lish rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons, who after hearing shall 
after ten days designate the employees who may partici¬ 
pate in the election. The Board shall have access to and 
have power to make copies of the books and records of 
the carriers to obtain and utilize such information as may 
be deemed necessary by it to carry out the purposes and 
provisions of this paragraph.” 

S. In June, 1937, F. W. Washington, the then General 
Chairman of the National Federation of Railway Workers, 
mailed the defendant Board a copy of a notice dated June 
26, 1937, designating C. W. Rice by the plaintiff Federa¬ 
tion as their sole representative, which said relationship 
and designation was recognized and acknowledged by the 
said Board as evidenced by the following telegram: 

“Nov. 24, 1937 

C. W. Rice, 

419}/' Milam St., 

Houston, Texas. 

Our Board has today accepted request our File R.-3G2 
from Railway Employees Dept. A. F. of L. for represen¬ 
tation of Carmen, employed as coach cleaners, power 
lions employees and railway shop laborers on the Texas 
and Pacific Railwav for investigation under Provisions 
of Section 2, Ninth, of the Railway Labor Act, Amended. 
Mediator Cole will represent our Board and will be at the 
Jefferson Hotel, Dallas, Texas, on Monday November 29th, 
to begin investigation. 

George A. Cook, Sect. National Mediation Board.” That 
pursuant to said telegram Rice met Mediator Cole on No¬ 
vember 29, 1937, in conference, presenting to him his 
proper credentials of authority and showing himself 
6 as being the sole representative of the plaintiff Fed¬ 
eration, at which conference several persons were 
present; and at which said time Mediator Cole began by 
suggesting to the persons in conference assembled that 
they should content themselves to be represented by the 
white organization, referring to the Brotherhood herein¬ 
before referred to. At that time, and with the question 
raised as to whether the coach cleaners by taking a vote 
might designate the Carmen to represent them (the Car- 
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men being a white organization doing a different type of 
work, repairing cars) Mediator Cole told Rice that he 
would not at that time hold an election but that he would 
have to first submit this question to the Board in Washing¬ 
ton for decision and that it would take five (5) to ten (10) 
days before he would get an answer; and in answer to 
Rice’s question as to whether it was necessary for him to 
remain in Dallas, Mediator Cole told him that it was not. 
Upon this answer, Rice gave Cole his home and office 
phones in Houston, and said that he would return home 
and for Cole to call him when he got ready to conduct the 
election. Mediator (’ole agreed to call Rice, the represen¬ 
tative of the plaintiff Federation, when he got ready to 
proceed with the said election and Rice stated that upon 
such word he would return to Dallas immediately to func¬ 
tion on behalf of the plaintiff Federation. Plaintiff states 
that (’ole failed and refused to notify Rice of the election 
as promised, with no justifiable reason therefor; but on 
the other hand notified one F. W. Washington, whom he 
well knew did not represent the plaintiff herein, as he had 
been shown the statement from Washington himself, in 
his capacity as the then General Chairman of the National 
i Federation of Railway Workers, and a copy of 
7 which was on file with the defendant Board desig¬ 
nating C. W. Rice as the representative of the 
plaintiff Federation in all matters having to do with the 
case R.-302: and proceeded with the said election without 
the said (’. W. Rice being present. That the said F. W. 
Washington was present at the election but did not know’ 
that he was supposed to be representing the plaintiff 
herein, and when he signed the report of Mediator Cole he 
did not know that he was signing it on behalf of the plain¬ 
tiff herein, and discounts any representative capacity in 
him for the plaintiff Federation at the time of said elec¬ 
tion, as evidenced by the affidavit attached of the said 
F. W. Washington, marked plaintiff’s Exhibit “A”, and 
prayed to be considered as a part hereof. The report of 
the said Mediator Cole to the defendant Board repre¬ 
sented that the Brotherhood received a majority of the 
votes cast when as a matter of fact they did not but the 
plaintiff herein received a majority of the votes cast, as is 
shown by reference had to the attached affidavits of per- 
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sons voting at the time of the said election, giving the 
names of forty-one (41) persons, out of seventy-seven (77) 
voting, affirmatively setting forth that they voted in favor 
of the plaintiff Federation as their representative attached 
affidavit being marked plaintiff’s Exhibit “B”. That the 
Board’s decision to issue said certificate to the Brother¬ 
hood was based upon the said fraudulent election, held by 
Mediator Cole, and the false return of Mediator Cole, 
showing that the Brotherhood received a majority of the 
votes cast, and said decision is therefore void. That a 
copy of the report of the Mediator Cole and the decision 
of the Board is herewith filed herein and made a part 
hereof and marked plaintiff’s Exhibit “C”. 

8 9. On or about January 15, 1938, an “Applica¬ 

tion to Set aside the Certification”, was filed with 
the Board in Case No. R. 362, together with Exhibits in 
support thereof, on behalf of the plaintiff, a copy of said 
application being attached hereto and marked Exhibit 
“D”, and made a part hereof by reference hereto. This 
application was denied and an application for reconsidera¬ 
tion was filed on or about February 12', 1938, a copy of 
which is herewith attached and marked Exhibit “E”, and 
made a part hereof by reference hereto, which said appli¬ 
cation was also denied. The plaintiff was advised by the 
Board on to wit March 3, 193S, that said Board has finally 
decided and determined that the Certification in the con¬ 
troversy theretofore issued on December 17, 1937, must 
stand as issued; and plaint iff sets forth that it has ex¬ 
hausted its remedy except in so far as may be granted by 
Orders duly passed by this Honorable Court. 

For the reasons hereinabove stated, the said certification 
of the Board in Case No. R. 362, designating the Brother¬ 
hood as the representative of the coach cleaners of the 
Texas and Pacific Railroad Company, is null and void; is 
contrary to the provisions of the said Railway Labor Act, 
as Amended, and is in violation of the Constitution of the 
United States and the Amendments thereto in that it de¬ 
prives plaintiffs of their property right without due proc¬ 
ess of law, denies to them the equal protection of the laws 
and impairs their right to contract for representation of 
their own choosing, and if the Board is permitted to en¬ 
force their decision or certification, the members of the 
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plaintiff organization will be deprived of the rights 

9 guaranteed to them under said Railway Labor Act, 
as amended, and under the Constitution of the 

United States, and will be denied due process of law. 

10 . The right of self organization and representation in 
the matter of rules, working conditions and rates of pay 
is a valuable property right, the loss of which will result 
in immediate and irreparable damage to the plaintiff, and 
which the defendant Board will accomplish if allowed to 
persist in the position now assumed by it of not correcting 
the fraudulent and illegal election conducted by the agent 
of the defendant and sanctioned by said defendant. That 
notwithstanding the fact that the certification of the Board 
in the election herein involved is manifestly inequitable, 
unfair, arbitrary, contrary to law and null and void for the 
reasons hereinabove stated, the Railway Company has in¬ 
formed these plaintiffs that the Board has given it until 
March 28, 1938, to cancel the plaintiff’s contract and begin 
negotiations with the Brotherhood. That unless the pro¬ 
tection of this Court is immediately extended to the plain¬ 
tiffs, the Board will force the Railway Company to meet 
with the Brotherhood and negotiate with and recognize 
them as the representatives of the coach cleaners of the 
said Railway Company, in all matters pertaining to rules, 
working conditions and rates of pay of the craft or class 
involved, as said Railway Company is required to do by 
the provisions of Section 2, Ninth, of said Railway Labor 
Act, as amended, and the rights of the majority of the 
coach cleaners, employees of the said Railway Company, 
to be represented by the plaintiff Federation will be lost, 
and the said coach cleaners, represented by the plaintiff 
organization, will be compelled to submit to representation 
by the Brotherhood, an organization in which they have 
no voice and no right of membership, and will 

10 thereby be immediately and irreparably injured in 
that their jobs and their means of livelihood will be 

in the hands of persons hostile to their interests, in whose 
deliberations they will have no voice, and over whose ac¬ 
tions they will have no control and who will without doubt 
sacrifice the interests of the plaintiffs in favor of members 
of their own organization. Plaintiff avers that there is 
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open to it no adequate remedy at law and no proper relief 
except in the injunctive relief here sought. 

"WHEREFORE, the premises considered, plaintiff prays: 

1. That process issue from this Honorable Court requir¬ 
ing the defendant to appear herein and answer the exigen¬ 
cies of this Bill of Complaint. 

2. That a Rule to Show Cause issue herein requiring 
the defendant to show cause if anv it has whv the election 
of the said Brotherhood as representatives of the car 
cleaners should not be set aside and why steps should not 
be taken not inconsistent with the plaintiff’s legal rights 
in the premises. 

3. That a temporary restraining order bo issued forth¬ 
with from this Honorable Court, enjoining the defendant, 
the National Mediation Board, from enforcing the certifi¬ 
cation of said Board in Case No. R. 362. 

4. That this cause be set for hearing on an application 
for temporary injunction at an early date, and upon said 
hearing the Court issue a temporary injunction restrain¬ 
ing and enjoining the defendant, the National Mediation 
Board from enforcing its certification in case No. R. 362, 

dated December 17, 1037. 

11 5. That upon the final hearing of this cause the 

certification of the National Mediation Board in 
Case No. R. 362, certifying the Brotherhood as the repre¬ 
sentative of the coach cleaners on the Texas and Pacific 
Railroad, be declared to be manifestly inequitable and un¬ 
fair, arbitrary and contrary to law and null and void, and 
that the said Mediation Board be permanently enjoined 
from putting said certification into effect. 

,5. For such other and further relief as the nature of the 
case may require and to this Honorable Court may seem 
just and proper. 

NATIONAL FEDERATION OF RAILWAY 
WORKERS 

Bv: C. W. RICE 

National Organizer and 
Agent. 

District of Columbia, .?.<?.: 

C. W. Rice, being first duly sworn, according to law, on 
oath, deposes and says: that he is one of the members of 
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plaintiff Federation and is the same C. W. Rice mentioned 
in the foregoing Bill of Complaint, and that as agent of 
the said plaintiff Federation he has specific authority by 
resolution of the said Federation to bring this cause of 
action: that he has read the said Bill of Complaint and 
knows the contents thereof and that the statements of fact 
therein made as of his personal knowledge are true and 
those set forth upon information and belief he believes to 
be true. 

C. W. RICE. 

Subscribed and sworn to before me this 29th day of 
March, A. D., 1938. 

FRANK W. ADAMS. 

(Seal) Notary Public, D. C. 

COBB, HOWARD, and HAYES, 

Attorneys for Plaintiff 
NELSON WILLIS, Esq., 

Of Counsel 

Bv: JAMES A. COBB 
♦ 


12 PLAINTIFF’S EXHIBIT “A” 

Affidavit 

State of Texas 

County of Tarrant 

I, F. W. Washington, employed as Coach Cleaner by the 
Texas and Pacific Ry. Co. at Fort Worth, Texas, being the 
same F. AY. AYashington who acted as observer in election 
held to determine representation of Coach Cleaners of the 
Texas & Pacific and the Texas Pacific Alissouri Pacific Ry. 
of New Orleans, the 10th day of December, 1937, hereby 
solew/v swear that I was not designated to act as observer 
in this election by the National Federation of Railway 
workers or any officer therein and that I was not qualified 
to act in such capacity and for that reason requested Gen¬ 
eral Organizer, C. AY. Rice to represent Coach Cleaners 
on the Texas & Pacific Ry. Co. and the Texas Pacific Alis¬ 
souri Pacific Missouri Pacific Ry. Co. of New Orleans, and 
while I was present at such count of votes I was totally 
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unfamiliar with methods used to determine representa¬ 
tion. 

F. W. WASHINGTON 

Subscribed and sworn to before me, a Notary Public in 
and for the county of Tarrant, State of Texas, this the 11th 
day of January A. D., 1938. 

S. H. FOWLER 
Notary Public 
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State of Texas 

Comity of Tarrant ss 

Affidavit 

Comes the undersigned, first being duly sworn deposes 
and state, that they were employees of the Texas and Pa¬ 
cific Railway Company as Coach Cleaners and were em¬ 
ployed as such during the months of November and De¬ 
cember, 1937 and all times hereinafter referred to. 

Affiant further states that they voted in the election held 
by Mediator Colo in December 1937, and that they voted 
for the National Federation of Railway Workers for their 
“representative” and that they did not vote for the Rail¬ 
way Department of the A. F. of L. to represent them. 

Witness the signatures of the affiants this the 19th day 
of March 1938. 


L. IIALLOWAY 
LEONARD SMOOTS 
CLARENCE DUNCAN 
P. WILKIS 

CHARLES FAWKNER 
LEON SMOOTS 
JACOB ROLLA 
C. R. PLATT 
EARNEST GALMON 
TIGE WELCH 
JOHN BLACK 


ELIJAH DAVIS 
B. J. MONTGOMERY JR. 
SAMMIE JACKSON 
ANDREW J. UPSHAW 
CLIFFORD WHITE 
S. NOLAN 
W. WHITE 
E. BROWNES 
DOCK HALMAN 
W. WILBURN 
J. YOUNG 
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State of Texas 

County of Tarrant 

Subscribed and sworn to before me by Leonard Smoots 
and Lewis Holloway 
! This the 19th day of March, 1938. 

1 S. H. FOWLER 

Notary Public 


14 State of Texas 

County of Bowie ss 

Affidavit 

Comes the undersigned, first being duly sworn deposes 
and state, that they were employees of the Texas and Pa¬ 
cific Railway Company as Coach Cleaners and were em¬ 
ployed as such during the months of November and De¬ 
cember, 1937 and all times hereinafter referred to. 

Affiant further state that they voted in the election held 
by Mediator Cole in December, 1937, and that they voted 

for the National Federation of Railway Workers for their 

•> 

“representative” and that they did not vote for the Rail¬ 
way Department of the A. F. of L. to represent them. 

Witness the signatures of the affiants this the 15th day 
of March 1938. 

J. HUDSON 
PETE ADAMS 
ALLEN RICHARDSON 
WM. HOWARD 
ARTIS L. BREWSTER 
W. HARP 

CLARENCE WASHINGTON 
EMMETT HOOD 

State of Texas 

County of Bowie 

Subscribed and sworn to before me by J. Hudson, Pete 
Adams Allen Richardson, Wm. Howard, 
this the 15 day of March 1938. 

i IDA M. JOHNSON 

Notary Public Bowie Co. Texas 
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State of Texas 

County of Harrison ss 

Affidavit 

Comes the undersigned, first being duly sworn deposes 
and state, that they were employees of the Texas and 
15 Pacific Railway Company as Coach Cleaners and 
were employed as such during the months of No¬ 
vember and December, 1937 and all times hereinafter re¬ 
ferred to. 

Affiant further states that they voted in the election held 
bv Mediator Colo in December 1937, and that thev voted 
for the National Federation of Railway Workers for their 
“representative” and that they did not vote for the Rail¬ 
way Department of the A. F. of L. to represent them. 

Witness the signatures of the affiants this the 21st day of 
March 1938. 

GUY LEWIS 
NOBLE COLEMAN 
BEN GILMORE 
WILL LASSITER 
W. H. YOUNG 

NATHAN ROGERS 
Witness 

State of Texas 

County of Harrison 

Subscribed and sworn to before me bv Guv Lewis, Noble 
Coleman, Ben Gilmore, Will Lassiter and W. H. Young 
This the 21st day of March, 1938. 

0. M. MORRIS 
Notary Public Harrison 
County Texas 


State of Texas 

County of Gregg ss 

Affidavit 

Comes the undersigned, first being duly sworn deposes 
and state, that they were employees of the Texas and Pa¬ 
cific Railway Company as Coach Cleaners and were em- 
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ployed as such during the months of November and De¬ 
cember, 1937 and all times hereinafter referred to. 

Affiant further states that they voted in the election held 
by Mediator Colo in December 1937, and that they voted 
for the National Federation of Railway Workers for their 
“representative” and that they did not vote for the 
16 Railway Department of the A. F. of L. to represent 
them. 

Witness the signatures of the affiants this the 21st day of 
March 1938. 

i L. ANSLEY 

CHARLIE HAYNES 
JET DAVIS 
LEROY ANSLEY 

State of Texas 

County of Gregg 

i Subscribed and sworn to before me by L. Ansley, Charlie 
Haynes, Jet Davis, Leroy Ansley 
this the 21st day of March 1938. 

H. A. M. LESMORE 
Notary Public 


State of La. 

Parish of Orleans 

Affidavit 

Comes the undersigned, first being duly sworn deposes 
and state, that they were employees of the Texas and Pa¬ 
cific Railway Company as Coach Cleaners and were em¬ 
ployed as such during the months of November and De¬ 
cember, 1937 and all times hereinafter referred to. 

Affiant further states that they voted in the election held 
by Mediator Colo in December 1937, and that they voted 
for the National Federation of Railway Workers for their 
“representative” and that they did not vote for the Rail¬ 
way Department of the A. F. of L. to represent them. 
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Witness the signatures of the affiants this the 22nd day 
of March 1938. 

REITOR LEWIS 
WILLIE CHARLES JR. 

State of La. 

Parish of Orleans 

Subscribed and sworn to before me by Reitor Lewis, 
Willie Charles Jr. this the 22Pd day of March 1938. 

CARL CONRAD 
Notary Public 


17 PLAINTIFF’S EXHIBIT “ C ” 

National Mediation Board 
Washington, D. C. 

Case No. R-362 

Certification December 17, 1937 

James W. Carmalt, Chairman 
Otto S. Beyer 
William M. Leiserson 
G-eorge A. Cook, Secretary 

In the matter of Representation of Employees of the Texas 
and Pacific Railway Company Coach Cleaners 

The services of the National Mediation Board were in¬ 
voked by the Railway Employes’ Department, American 
Federation of Labor, to settle a dispute as to whether the 
Brotherhood Railway Carmen of America, operating 
through the Railway Employes’ Department, American 
Federation of Labor, may properly represent coach 
cleaners, employes of the Texas and Pacific Railway Com¬ 
pany, as provided by Section 2, Ninth, of the Railway 
Labor Act. 

The Board directed its Mediator, Robert F. Cole, to in¬ 
vestigate, and he reported that a dispute existed among the 
coach cleaners, and that the parties had no objection to 
an election among these employes as they had not been 
voted in a previous election among the carmen. The 
Board, therefore, directed that a secret ballot be taken 
based on an eligible list agreed to by representatives of the 
contesting organizations. 
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Following are the results of the election as reported by 
the Mediator and attested to be representatives of the con¬ 
testing organization who acted as observers: 

Number of employes voting for contesting organizations: 

For Brotherhood Railway Carmen of America, operating- 
through Railway Employes Dept. A. F. of L. 42 

For National Federation of Railway 'Workers 35 

No. of employes eligible to vote 86 

Coach Cleaners 

On the basis of the investigation and report of election 
the National Mediation Board hereby certifies that the 
Brotherhood Railway Carmen of America ope rating- 
18 through the Railway Employes’ Department, 
American Federation of Labor, has been duly desig¬ 
nated and authorized to represent coach cleaners, employes 
of the Texas and Pacific Railway Company, for the pur¬ 
poses of the Railway Labor Act. 

By order of the National Mediation Board, 

(Signed) GEORGE A. COOK, 

(Seal) Secretary 

Copy 


National Mediation Board 
Washington 

William M. Leiserson, Chairman, 

Otto S'. Beyer, 

James W. Carmalt, 

George S. Cook, Secretary 

Report of Election Results 

Case No. R-362 

National Mediation Board, 

Washington, D. C. 

In accordance with instructions, a secret ballot was taken 
to settle the representation dispute among the employes of 
the Texas and Pacific Railway Company in the coach 
cleaner class. 
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Ballots were distributed to a voted by the said employes 
from December 4, to 10, 1937, said ballots being collected 
and counted by a representation of the National Mediation 
Board in the presence of E. M. Ware and E. W. Washing¬ 
ton party observers. 

The mediator and observers met in the city of Dallas, 
Texas, on the 10th day of December, 1937, and jointly 
opened, counted and allocated all the ballots in their pos¬ 
session, and as evidence thereof prepared the following 
tabulation to which the party observers attest hereon as to 


the secrecy, fairness and accuracy of all ballots cast: 

Number of employes on list of eligible voters.86 

Number voting for representation by the Brother¬ 
hood of Railway Carmen of America, thru Ry. 

Emp. Dept. AF of L.42 

19 Number voting for representation by the Na¬ 
tional Federation of Railroad Workers.35 

Number of void ballots not allocated to any party.... 0 
Number of mail ballots not returned. 9 


In compliance with paragraph 19 of the Board’s instruc¬ 
tions, I hereby report the foregoing results to be true and 
the election completed. 

Signed at Dallas, Texas, this 10th day of December 1937 

(Sgd) ROBR. F. COLE, Mediator 
Board’ certificate should be mailed to: 

J. A. Somerville, Vice Pres. T & P Ry., Dallas, Texas 

B. M. Jewell, President, R. E. D., A. F. of L. 844 Rush 
St. Chicago, Ill. 

L. W. Fairchilds, Gen. Pres., N. F. of R. R. Workers, 
Box 243, Poplar Bluff, Mo. 

Attest: We, the party observers, present at the count¬ 
ing and tabulation of the votes hereby certify that the elec¬ 
tion reported by the mediator above was fairly conducted 
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and the secrecy of the ballot was kept inviolate, and that 
the tabulation of the votes is accurate and complete. 
Signed at Dallas, Texas, this 10th day of December, 1937. 

(Sgd) EDELL M. WEIR 
Observer, representing Brotherhood 
i of Bail way Carmen 

! (Sgd) F. W. WASHINGTON, 

Observer, Representing the Na¬ 
tional Federation of Railroad 
Workers. 

Copy 


Following attached to Coach Cleaners 

Dallas, Texas, December 4, 1937 

I hereby certify that the foregoing list of representes the 
names of the employes carried on the pay rolls of the 
Texas and Pacific Railway Company for the month of Oc¬ 
tober, 1937, employed at Fort Worth, Texas, and desig¬ 
nated as “Coach Cleaners.” 

(Sgd) ROBERT F. COLE, 

Mediator. National Mediation 
Board. 

Dallas, Texas, December 4, 1937. 

! We, the undersigned representatives of the organization 
noted below, hereby agree that the employes shown 
20 on the foregoing list shall be considered eligible to 
participate in the election. 

i For the Railway Employes Department, A. F. of L. 

(Sgd) EDW. M. WARE, 
Vice-President, 

i For the National Federation of Railroad Workers 

(Sgd) F. W. WASHINGTON 
System Chairman 


Copy 
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PLAINTIFF’S EXHIBIT “D” 

National Mediation Board 
Case No. R-362 

Protest Against Confirmation of Certification Submitted 
December 17, and Application for Rehearing and Re- 
election of Employees f s Choice 

George A. Cook, Secretary 

In the Matter of Representation of Employees of the Texas 
and Pacific Railway Company Coach Cleaners 

Now comes C. W. Rice, and moves this Honorable Board 
of Mediation to set aside the cer/itication submitted in the 
Case of R-362 regarding the voting of National Federation 
of Railway "Workers, Coach Cleaners to be represented 
through Railway Employees’ Department of American 
Federation of Labor, or through their National Federa¬ 
tion of Railway "Workers. 

According the hereto attached documents reference to 
which is made for all purposes, your petitioner, C. "W. 
Rice, was duly and legally authorized to represent the 
Coach Cleaners and National Federation of Railroad 
Workers at the mediation board and at all other activities 
held by or under the supervision of the said board regard¬ 
ing the termination of the dispute as to the right of 
21 representation of the Coach Cleaners through the 
A. F. of L. or through the said National Federation 
of Railway "Workers. 

At the meeting held with Mediator Robert F. Cole, on 
the 29th day of November, 1937, according to the instruc¬ 
tions in the photostatic copy of telegram hereto attached, 
in the presence of the Committee representing the National 
Federation of Railway Workers, the Labor Department 
and the Coach Cleaners, as Chairman of the meeting I was 
named to represent the Coach Cleaners in all matters ap¬ 
pertaining to the dispute of representation. This was a 
further confirmation of my designation as such represen¬ 
tative of the Coach Cleaners under the letter of June 26, 
1937, hereto attached. The authority there is plenary and 
exclusive as will be seen from this letter. My appoint¬ 
ment to act in this capacity was confirmed by the President 
Fairchild of the National Federation of Railway Workers. 
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At this meeting which was held in Jefferson Hotel on the 
date stated, Mediator Robert F. Cole informed your pe¬ 
titioner that the matters placed before him would be re¬ 
ferred to Washington, and would take from five to ten days 
before he would be in position as to what steps would have 
to be taken to settle the matters at issue, dependent upon 
the activities of the Said Board with other matters. 

The said Robert F. Cole, was informed and knew that the 
petitioner lived in Houston, and informed your petitioner 
t,hat it would not be necessary for him to remain in Dallas 
pending action of the Board but that he would inform the 
petitioner as to what his part would be just as soon as he 
received in writing his instructions. In order to facilitate 
this communication the said party took the address of the 
petitioner, both office and residence, and also the 
2 ( 2 telephone numbers and requested that the petitioner 
remain where he could be reached on short notice. 
Your petitioner held himself in readiness from that said 
date until he got a letter from the Fort Worth Lodge stat¬ 
ing that an election had been held. During this time, your 
petitioner did not receive any communication by wire or 
letter from the Mediator stating just what further action 
would be had or whether or not there would be an election 
and under what conditions. Since said date your petitioner 
has not been notified officially from your Department as to 
what disposition was had on the matter submitted. Inas¬ 
much as I was named the official representative of the 
CoacA* Cleaners, any election or voting as to choice should 
have been held only in niv presence as an observer or I 
should have been duly notified so that I could have been 
present had I chosen to do so. 

Your petitioner submits that the voting of choice of 
representation under such slight margin of seven (7) votes 
when there are nine (9) non-voting members or those who 
did not avail themselves of the opportunity to vote, which 
they would have had they been duly notified through their 
official representative, C. W. Rice, your petitioner. Your 
petitioner submits that at a new* election, if so ordered by 
the Board, all the members will vote, and no doubt the re¬ 
sult would be different. The margin shown by the election 
returns is not a margin of the majority desiring to vote 
and eligible to vote on such an important matter. 
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Your petitioner will submit further evidence showing the 
election unfair or done under circumstances clearly confus¬ 
ing and without full and proper opportunity to voice 
23 the choice of workers, and the matter could be re¬ 
submitted where fuller opportunity could be had 
under their official observer. 

Respectfully submitted: 

C. W. RICE 

419 y* Milam Street, 

Houston, Texas. 


PLAINTIFF’S EXHIBIT “E” 

National Mediation Board 
Case No. R-362 

Protest Against Confirmation of Certification Submitted 
December 17, 1937, and Application for Rehearing and 
Re-Election of Employees’ Choice 

George A. Cook, Secretary 

In the Matter of: Representation of Employees of the 
Texas and Pacific Railway Company Coach Cleaners 

NOW COMES C. W. Rice, the duly and legally author¬ 
ized representative, as hereinafter set out, and moves this 
Honorable Board of Mediation to permit him to amend the 
motions heretofore made and which have not been acted 
upon because of new facts which he has come into posses¬ 
sion of since the former motions were filed, and moves the 
Mediation Board to set aside the certification submitted 
in the case of R-362, regarding the voting of the National 
Federation of Railway Workers and Coach Cleaners to be 
represented through the Railway Employees’ Department 
of the American Federation of Labor or through their 
National Federation of Railway Workers for the causes 
hereinafter set out. 

1 . 

According to the hereto attached documents, reference 
to which is made for all purposes, your petitioner, 
24 C. W. Rice, was duly and legally authorized and is 
now authorized to represent the Coach Cleaners and 
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National Federation of Railway Workers at the Mediation 
Board and at all other activities held by or under the super¬ 
vision of the said Board, regarding the determination and 
disposition of the dispute as to the right of representation 
of Coach Cleaners through the A. F. of L. or through the 
said National Federation of Railway Workers. 

II. 

At the meeting held with Mediator Robert F. Cole on 
the 20th day of November, 1937, according to the instruc¬ 
tions in the photostat copy of the telegram hereto attached, 
in the presence of the Committee representing the National 
Federation of Railway Workers, the Labor Department 
land the Coach Cleaners, as Chairman of the meeting, I was 
named to represent the Coach Cleaners in all matters ap¬ 
pertaining to the dispute of representation. This was a 
further confirmation of my designation as such represen¬ 
tative of the Coach Cleaners under the letter of June 26, 
1937 hereto attached. The authority there is plenary and 
exclusive as will be seen from this letter. My appoint¬ 
ment to act in this capacity was confirmed by the Presi¬ 
dent, Fairchild of the National Federation of Railway 
Workers. At this meeting which was held in the Jefferson 
Hotel at Dallas, Texas on the date stated, Mediator Robert 
F. Cole, informed your petitioner that the matters placed 
before him would be referred to Washington and would 
take from five to ten days before he would be in a position 
j|is to what steps would have to be taken to settle the mat¬ 
ters at issue dependent upon the activities of the said 
Board with other matters. 

25 The said Robert F. Cole, was informed and knew 
that the petitioner lived in Houston and informed 
your petitioner that it would not be necessary for him to 
1 ‘emain in Dallas pending action of the Board but that he 
would inform the petitioner as to what his part would be 
just as soon as he received his instructions. In order to 
facilitate this communication the said party took the ad¬ 
dress of the petitioner, both office and residence, and also 
the telephone numbers and requested that the petitioner 
remain where he could be reached on short notice. Your 
petitioner held himself in readiness from that said date 
until he got a letter from the Fort Worth Lodge stating 
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that an election had been held. During this time, your 
petitioner did not receive any communication by wire or 
letter from the Mediator stating just what further action 
would be had or whether or not there would be an election 
and under what conditions. Since said date, your peti¬ 
tioner has not been notified officially from your depart¬ 
ment as to what disposition was had on the matter sub¬ 
mitted. Inasmuch as I was named the official representa¬ 
tive of the Coach Cleaners, any election or voting as to 
choice or voting should have been held only in my presence 
as an observer or I should have been dulv notified so that 
I could have been present had I chosen to do so. 

III. 

Your petitioner respectfully requests that said ballots, if 
preserved be re-examined. 

IV. 

Your petitioner further represents that F. AY. Washing¬ 
ton, who was supposed to be an observer on behalf of the 
National Federation of Railway Workers, was not an im¬ 
partial observer, but had been influenced against the 
26 rights of the men that he represented as is shown by 
the affidavit of Ed Carter attached hereto and made 
a part hereof. 

As shown by the affidavits, photostat copies of which 
have heretofore been submitted, the employees did not 
vote as shown by said report of the election returns, there 
being submitted such copies of affidavits of more than a 
majority of the members so voting, showing that they 
voted in favor of the National Federation of Railway 
Workers. 

V. 

That it is necessary, if a majority of the workers work¬ 
ing this unit of employment, that they have the right of col¬ 
lective bargaining; that the declared result of this election 
be set aside and a fair and impartial election uninfluenced 
from any source, be held, as otherwise the collective bar¬ 
gaining rights of the Workers will be denied; 

WHEREFORE, for the reasons indicated and set out, 
your petitioner prays that a new election be ordered by 
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the Board; that all members be requested to vote in such 
manner as will insure the ballots being those only of bona 
fide employees entitled to vote, and he reserves the right to 
submit further evidence other than that set out herein, 
showing the election unfair or done under such circum¬ 
stances as was confusing to the workers and without af¬ 
fording them full and proper opportunity to voice the 
choice of the workers, and requests that it be resubmitted 
where fuller opportunity can be had under their impartial 
official observer. 

Respectfully submitted, 

C. W. RICE 
41 9 l /t Main Street 
Houston, Texas 

27 State of Texas 

Comity of Harris 

I. C. W. Rice, the duly and legally authorized representa¬ 
tive of the National Federation of Railway Workers and 
Coach Cleaners, first being duly sworn, state that the facts 
contained in the foregoing motion are true and correct, 
according to my information and belief. 

i C. W. RICE 

Sworn to and subscribed before me this 2d day of March, 
A. D., 1938. 

FAY C. HARGROVE 
Notary Public and for Harris 
County , Texas 


i Pule to Show Cause 

Filed March 29 1938 
* # * 

Upon consideration of the Bill of Complaint of the plain¬ 
tiff, filed herein, it is, by the Court, this 29th day of March 
A. D., 1938: 

ORDERED: That the defendant Board be required to 
show cause, if any it has, why a temporary restraining 
order should not be granted restraining the defendant from 


NATIONAL MEDIATION BOAT;D, ET AL. 


25 


enforcing- the certification issued by said defendant in its 
Case No. R 362, said certification being issued as of Decem¬ 
ber 17, 1937, on the 30th day of March, A. D., 1938, 
28 at 10 o’clock a. in., or as soon thereafter as counsel 
may be heard, PROVIDED: that a copy of this said 
Rule to Show Cause and of the Bill of Complaint herein 
referred to be served upon one of the members of the said 
National Mediation Board on the 29th dav of March, A. D., 
1938. 

By the Court: 

JENNINGS BAILEY 
Justice 

Marshal's Return 

Served a copy of the within above Rule Bill on within 
named By (). S. Beyer Chairman, National Mediation 
Board Personally March 29, 1938. John B. Colpoys, U. S. 
Marshal in and for the Dist. of Columbia by Harry C Allen 
Deputy U. S. Marshal 0. 


Temporary Rest raining Order 

Filed March 30 1938 

* * # 

Upon consideration of the Bill of Complaint of the plain¬ 
tiff herein filed and a Rule to Show Cause issued in this 
cause, and the Answer to said Rule, it is, by the Court, this 
30th dav of March, A. I)., 1938, 

ADJUDGED, ORDERED, and DECREED: That the 
defendant, the National Mediation Board, be and it hereby 
is restrained and enjoined from taking any further steps 
looking toward the enforcement of its certification, dated 
December 17, 1937, in Case No. R.-362, until the 4th day of 
May, A. D., 1938, at which date a hearing is set on the ques¬ 
tion of the issuance by the Court of a final and per- 
29 manent injunction against the defendant enjoining 
the continued certification of the Brotherhood of 
Carmen as representatives of this plaintiff organization 
and setting aside the certification and results of the elec¬ 
tion, conditioned upon the giving of security by the plain- 
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tiff to cover such costs and damages as mav be incurred bv 
the defendant; said undertaking to be fixed in the sum of 
One Thousand ($1,000.00) Dollars. 

Bv the Court: 

JENNINGS BAILEY 

Justice 


Answer 

Filed April 15 1938 
# # * 

The defendant National Mediation Board for answer to 
the bill of complaint herein respectfully states: 

1. The defendant admits that the National Federation of 
Railway Workers is a voluntary association which has rep¬ 
resented certain employees of the Texas and Pacific Rail¬ 
way Company. Defendant is without knowledge as to any 
'• of the remaining allegations of Paragraph 1 of the bill of 
complaint. 

! 2. The defendant admits that the Federation is labor or¬ 

ganization, and that it has been treated by the defendant as 
such. Defendant is without knowledge as to any of the re¬ 
maining allegations of Paragraph 2 of the bill of complaint. 

3. The defendant admits that the Brotherhood Railway 
Carmen of America, affiliated with the American 
30 Federation of Labor, is an unincorporated organiza¬ 
tion of carmen and related employees, organized and 
operating throughout the United States and participating 
in the proceedings complained of in the bill of complaint. 
Defendant is without knowledge as to any of the remaining 
allegations of fact in Paragraph 3 of the bill of complaint, 
i 4. Defendant admits that the Texas and Pacific Railway 
Company is a duly organized corporation engaged in the 
i railroad business with all the incidents thereof. Defendant 
is without knowledge as to the remaining allegations of 
fact in Paragraph 4 of the bill of complaint. 

1 5. Defendant admits the allegations of Paragraph 5 of 

the bill of complaint except that it avers that the duties and 
purposes of the National Mediation Board are as set forth 
in the Railway Labor Act, that the principal offices of the 
Board are no longer in the Department of Justice Building, 



NATIONAL MEDIATION BOARD, ET AL. 


27 


but are now in the North Interior Building, and that the 
Board and its members have no authority or duty to en¬ 
force a certification of the Board regardless of whether or 
not such certification is void. 

6. For answer to Paragraph 6 of the bill of complaint, 
defendant admits that this is a suit in equity arising under 
and involving the construction and application of the laws 
of the United States, that the Board issued the certification 
in Case No. R-362 which is appended to the bill of complaint 
as plaintiff’s Exhibit C, and that in issuing said certification 
the Board relied upon the report of Mediator Robert F. 
Cole. Defendant also admits that the plaintiff is seeking to 
have the defendant enjoined from proceeding and enforcing 

the said certificate for the reasons set forth in Para- 
31 graph 6 of the bill of complaint. Defendant is with¬ 
out knowledge as to the amount in controversy. De¬ 
fendant denies the remaining allegations of fact in said 
paragraph. 

7. Defendant admits that Section 2, Ninth, of the Railway 
Labor Act is correctly quoted in Paragraph 7 of the bill 
of complaint, and that there has been for several years an 
agreement governing rules, working conditions, and rates 
of pay for coach cleaners in force between the Texas and 
Pacific Railway Company and its coach cleaners as repre¬ 
sented by the Federation. Defendant is without knowledge 
as to any of the other remaining allegations of Paragraph 
7 of the bill of complaint. 

8. Defendant admits that in June 1937, F. W. Washing¬ 
ton, as General Chairman of the National Federation of 
Railway Workers, mailed to the Board a copy of a letter 
dated June 26, 1937, authorizing C. W. Rice, general organ¬ 
izer, to represent the coach cleaners on the Texas and Pa¬ 
cific and other railways, and requesting the Board to ad¬ 
dress all communications hereafter in connection with Case 
No. R-362 to Mr. Rice, but denies that the said letter desig¬ 
nated Mr. Rice as the sole representative of the coach 
cleaners and that the Board recognized or acknowledged 
Mr. Rice as their sole representative. Defendant admits 
that on November 24, 1937, the Board sent to Mr. Rice the 
telegram set forth in Paragraph 8 of the bill of complaint. 
Defendant further admits that Rice met Mediator Robert F. 
Cole on November 29, 1937, in a conference at which several 
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other officers of the Federation, as well as other persons, 
were present; that at that conference the question was 
i raised as to whether the coach cleaners should be repre¬ 
sented bv the Federation or bv the Brotherhood Rail- 
•> •> 

32 way Carmen; that Mediator (’ole told Mr. Rice that 
he would not at that time hold an election but would 

first submit the question to the Board in "Washington for de¬ 
cision and that it was unnecessary for Rice to remain in 
Dallas; that Rice and the other representatives of the Fed¬ 
eration gave Cole their telephone numbers, and that Rice 
said he would return home; that Cole failed to notifv Rice 
of the election subsequently held, but on the other hand no¬ 
tified F. W. "Washington in his capacity as the General 
Chairman of the National Federation of Railway "Workers; 
that he proceeded with the election without Rice being pres¬ 
ent, but that Washington was present at the election as the 
representative of the Federation; that Mediator Cole re¬ 
ported to the Board that the Brotherhood had received a 
majority of the votes cast at the election, and that the 
Board’s certification of the Brotherhood as the represen¬ 
tative of the coach cleaners on the Texas and Pacific Rail¬ 
way was based upon the election held by Mediator Cole and 
his report to the Board showing that the Brotherhood re¬ 
ceived a majority of the votes cast. Defendant admits that 
a copy of Mediator Cole’s report of election and a copy of 
the Board’s certification are attached to the bill of com¬ 
plaint and marked plaintiff’s Exhibit C. Defendant is with¬ 
out knowledge as to the remaining allegations of Paragraph 
8 of the bill of complaint, except that defendant denies that 
Mediator Cole agreed to call Rice when he got ready to pro¬ 
ceed with the election, that he knew that F. W. Washington 
did not represent the plaintiff herein, that the Federation 
received a majority of the votes cast at the election, and 
that the election was falsely or fraudulently conducted. 

Defendant avers that Rice was not the sole representative 
of the Federation at the conference in Dallas on 

33 November 29, that F. W. Washington, as General 
Chairman of the Federation and the man who had 

originally delegated authority to Rice, was also present, 
that Cole ascertained from Rice that he could deal with the 
General Chairmen in matters involving their respective 
groups, that Cole notified Washington before holding the 



NATIONAL MEDIATION BOAKD, ET AL. 


29 


election and that Washington was present at the election 
and acted in all respects as plaintiff’s representative at the 
election, that the election was honestly conducted in all re¬ 
spects and the ballots accurately counted, and that even if 
plaintiff was represented by the wrong person as an ob¬ 
server at the election, the results of the election would not 
have been affected thereby. 

9. The defendant admits the allegations contained in the 
first paragraph of Paragraph 9 of the bill of complaint, but 
denies the allegations in the second paragraph of Para¬ 
graph 9. 

10. For answer to Paragraph 10 of the bill of complaint 
defendant admits that the right of self-organization and 
representation in the matter of rules, working conditions 
and rates of pay is a valuable property right of the em¬ 
ployees, denies knowledge as to what the railroad company 
informed the plaintiff, and denies the remaining allegations 
of fact in the said paragraph. Defendant avers that the 
majority of the coach cleaner employees of the Texas and 
Pacific Kailwav have a right to be represented by the plain¬ 
tiff Federation or any other organization they choose, and 
that in an election conducted by secret ballot the majority 
of said coach cleaners chose the Brotherhood Railwav Car- 
men of America to represent them. 

II 

For separate and distinct defenses in point of law, de¬ 
fendant alleges that: 

34 11. The National Mediation Board mav not be re- 

quired to set aside or ignore the results of an election 
honestlv conducted merelv because one of the contesting or- 
ganizations is represented by the wrong individual as 
watcher or observer or not represented at all. 

12. The Railway Labor Act does not authorize the Na- 
lional Mediation Board to take any steps to enforce its 
certification of an organization as the representative of a 
craft or class of employees, and the Board has taken and 
can take no stops to enforce compliance with its certifica¬ 
tion in the instant case. Accordingly, there is nothing for a 
court of equity to enjoin the Board from doing to enforce 
its certification. 

13. The plaintiff Federation has no property right or in¬ 
terest in the question of representation of the coach cleaners 
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on the Texas and Pacific Railroad entitled to protection in 
a court of equity, inasmuch as the rights guaranteed by the 
Railway Labor Act belong to the employees. 

WHEREFORE, having fully answered the bill of com¬ 
plaint, the defendant prays that the relief therein prayed 
for be denied and that said bill be dismissed with costs to 
Ithe complainant, and that it have such other and further or¬ 
ders, decrees and relief as may be just and equitable in the 
premises. 

ROBERT L. STERN, 

Special Assistant to the At- 
i torney General. 

District of Columbia, ss: 

Otto S. Beyer, being duly sworn, deposes and says that 
he is the Chairman of the National Mediation Board, de¬ 
fendant herein, that he has read the foregoing answer and 
knows the contents thereof and that the statements 
35 contained therein are true to the best of his knowl¬ 
edge, information and belief. 

OTTO S BEYER 


Personally appeared before me this 14 day of April, 1938, 
in the City of Washington in the District of Columbia, Mr. 
Otto S. Beyer, Chairman, National Mediation Board, per- 
isonallv known to me, who swears that the statements made 
in the above document are true to the best of his knowledge. 


HARRISON II REED 

(Seal) Notary Public in and for the 

District of Columbia 

April 15, 193S 
Service Accepted 
GEORGE E. C. HAYES 


Petition for Intervention 
Filed May 21 1938 

# * * 

Now come the Brotherhood of Railway Carmen of Amer 
iea, Railway Employes’ Department of the American Fed- 
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oration of Labor, and B. M. Jewell, President of the said 
Railway Employes’ Department of the American Federa¬ 
tion of Labor, individually and as representative of System 
Federation No. 121 of the Railway Employes’ Department 
of the American Federation of Labor, hereinafter referred 
to as the “intervenors”, leave having 1 first been granted to 
intervene and file this petition herein, and represent to the 
Court: 


The intervenor the Railway Employes’ Depart- 
36 ment of the American Federation of Labor is a vol¬ 
untary association, composed of certain craft unions, 
members of which, and the local lodges thereof, are em¬ 
ployed by numerous carriers by railroad, among which said 
craft unions in the Brotherhood of Railway Carmen of 
America. The said Brotherhood of Railway Carmen of 
America is a voluntary association, composed of certain em¬ 
ployes engaged in the mechanical departments of various 
railroads, including the railroad involved in this case. Sys¬ 
tem Federation No. 121 of the Railway Employes’ Depart¬ 
ment of the American Federation of Labor is a voluntary 
association of local lodges composed of the members of the 
crafts employed by the railroad involved in this case. 

In this connection, the intervenors say that the various 
carmen, their apprentices and helpers, and coach cleaners 
in whose behalf this petition is filed in particular are em¬ 
ployees of said railway company, engaged in the making, 
repairing, equipping and maintaining of certain of its in¬ 
strumentalities for the transportation of passengers and 
and freight, and who are herein sometimes referred to as 
“Maintenance of equipment employees”. 

II. 


The members of the various local lodges of which System 
Federation No. 121 is composed, all members of Brother¬ 
hood of Railway Carmen of America, the other maintenance 
of equipment employees of the defendant railway company, 
and the other and additional persons in whose behalf this 
petition is filed, and who are not herein specifically named 
number approximately 1000, but their exact number and 
their identity is so subject to fluctuation and change by 
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death and otherwise, that it would be practically impossible 
to make all of them parties by name, and it is im- 
37 practicable to bring all of them before this Court by 
name. All of the persons in whose behalf this peti¬ 
tion is filed are engaged in the same general class of em¬ 
ployment for the same employer, and form a class of per¬ 
sons with a common and general interest in the subject 
matter of this suit. The intcrvenors Railway Employes’ 
Department of the American Federation of Labor, and B. 
M. Jewell, President of said Railway Employes’ Depart¬ 
ment, generally represent the rights and interests of those 
in whose behalf this petition is filed. 

m. 


The intcrvenors represent to the Court that the contro¬ 
versy out of which this action arose developed as follows: 
i A dispute arose among the employees involved in this 
case as to who was the duly authorized representative of 
said employees for the purposes of collective bargaining as 
provided in the Railway Labor Act. The services of the 
National Mediation Board were invoked pursuant to the 
provisions of Section 2, Ninth, of said Railway Labor Act, 
and the National Mediation Board accepted jurisdiction if 
said dispute in its case No. R-362, and decided to hold an 
election by secret ballot among said employees for the 
purpose of determining who was the duly authorized rep¬ 
resentative as aforesaid. The parties to said dispute were 
the complainant National Federation of Railway Workers 
and the intervenor Brotherhood of Railway Carmen of 
America, acting through the Railway Employes’ Depart¬ 
ment of the American Federation of Labor: that said 
Board, pursuant to certain notices and in the ordinary 
course of handling such elections, held an election among 
said employees, the results of which are set forth in the cer¬ 
tification attached to the plaintiff’s bill of complaint, and 
marked “Exhibit C”; that said complainants Na- 
38 tional Federation of Railway Workers then filed this 
action, alleging that said election was inequitable and 
unfair, arbitrary, and contrary to law, and that the certi¬ 
fication thereof is null and void. 
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IV. 

These intervenors allege further that thev have an in- 
terest in this litigation for the following reasons: 

(a) The controversy which gave rise to the election com¬ 
plained of in this case was not one between the complainant 
Federation and the National Mediation Board, but was in 
truth and in fact a controversy between the intervenor 
Brotherhood of Railway Carmen of America, acting 
through the Railway Employes’ Department of the Ameri¬ 
can Federation of Labor on the one hand, and the complain¬ 
ant Federation on the other hand. As one of the primarily 
interested parties in said controversy, the intervenors 
herein have an interest in this litigation growing as it does 
out of the result of the dispute between them and the com¬ 
plainant. 

(b) Any action by this court granting to the complainant 
in this action the relief prayed for, namely: an order di¬ 
rected against the defendant the National Mediation Board 
and its members, declaring its certification in case No. R- 
362, to be null and void, will in fact deny to these intervenors 
the right to act as the collective bargaining representative 
of the employees involved in this action for the purposes of 
the Railway Labor Act. As the party which represented 
certain of the employees involved in this case in the election 
referred to, and as the party which was chosen as the duly 
designated and authorized representative for the purposes 
of collective bargaining in said election as shown by the cer¬ 
tification of the National Mediation Board, they have 

39 a direct and primary interest therein, and should 
be permitted to defend the rights given to them by 
virtue of said certification and by virtue of the provisions 
of the Railway Labor Act. 

(c) The allegations in the bill of complaint directed 
against the National Mediation Board and its manner of 
conducting the election referred to herein, are in equal ef¬ 
fect charges against these intervenors in that representa¬ 
tives thereof participated in the various conferences, acted 
as observers in said election, signed the report of the Medi¬ 
ator, all of which acts complainant alleges were inequitable, 
unfair, arbitrary, and contrary to law. These intervenors 
say that they should be permitted the opportunity equal to 
that of the National Mediation Board to protect themselves 
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from such charges and defend the integrity and motives of 
their representatives who participated in the conduct of the 
election as well as the incidents preceding said election. 

(d) These intervenors allege that the Brotherhood of 
Railway Carmen of America, acting through the Railway 
Employes’ Department, represents a majority of the em¬ 
ployees involved in this case. The complainant Federation 
contends that it represents a majority of such employees. 
The federation, whether it represents a majority of minor¬ 
ity, has filed its bill in court on behalf of the employees 
whom it claims to represent. The other employees involved 
in this case have the same rights under the Railway Labor 
lAct as those represented by the complainant Federation, 
and these intervenors say that they, as the representative 
of such employees whose interests are adverse to those al- 
lleged by the complainant, are entitled to plead herein to 
protect the rights of such employees and be made parties 
defendant. 

40 (e) These intervenors further say that the com- 

plainants have alleged in their bill of complaint as 
reasons for not making the intervenors parties defendant 
that said intervenors are not indispensible parties, and that 
neither they nor any of their members, are subject to the 
jurisdiction of this Court, or to any Court having jurisdic¬ 
tion over the National Mediation Board. These allegations 
indicate a recognition on the part of the complainant Fed¬ 
eration that these intervenors have certain rights which are 
involved in this case. The fact that a party to such a dis¬ 
pute is not an indispensible party does not indicate that it 
is not a proper party. The jurisdictional questions pre¬ 
sented by the bill of complaint are waived by the inter¬ 
venors by this petition. It has heretofore been pointed out 
that any relief granted the complainants against the Na¬ 
tional Mediation Board will be in fact relief against these 
intervenors. As parties whose rights will be affected by 
anv order made bv the Court in this action, these inter- 
venors should be entitled to be made parties defendant for 
the purpose of defending such rights. 

VI. 

In consequence of the facts above set forth, the inter¬ 
venors allege that intervention by. them in this action is 
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absolutely necessary for the protection of valuable prop¬ 
erty rights and interests in the premises, and the valuable 
property rights and interests of those in whose behalf this 
petition is tiled. 

'WHEREFORE, the intervenors pray that this Court 
make and cause to be entered upon its docket an order al¬ 
lowing said intervenors to intervene in this action as par¬ 
ties defendant herein, and allowing them to tile their answer 
herein. 

WILLIAM E. WILLIS 
FRANlv L. MULHOLLAND 

Attorneys for Intervenors 


41 District of Columbia, aw: 

A. O. Wharton, being duly sworn, deposes and says that 
he is one of the Executive Council of the Railway Em¬ 
ployes’ Department of the American Federation of Labor; 
that he lias read the foregoing petition for leave to inter¬ 
vene, and knows that the facts therein stated are true ac¬ 
cording to the best of his knowledge, information and be¬ 
lief. 

A 0 WHARTON 


Sworn to before me and subscribed in my presence this 
20th day of May, 1938. 

ROBERT T. HIGHFIELD 
(Seal) Notary Public , D. C. 


Order Granting Leave to Intervene. 

Filed May 21 1938 

* m * 

Upon consideration of the motion of Brotherhood Rail¬ 
way Carmen of America, the Railway Employees’ Depart¬ 
ment of the American Federation of Labor, and B. M. 
Jewell, as President of the Railway Employees’ Depart¬ 
ment of the American Federation of Labor, heretofore filed 
herein, it is. by the Court, Ibis 21st day of May, A. D. 1938: 

ORDERED, that the intervenors. Brotherhood Railway 
Cannon of America, the Railway Employees’ Department 
of tin' American Federation of Labor, and B. M. Jewell, as 
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President of the Railway Employees’ Department of the 
American Federation of Labor, be, and they hereby are al¬ 
lowed to enter their appearances herein, filed their 
42 intervening petition, and be made parties defendant 
herein, and file their answer, or such other pleadings 
as they may be advised. 

JESSE C ADKINS 

J ustice. 


Answer of Intervenors 
Filed May 24 193S 

* • * 

, Now come the Brotherhood Railway Carmen of America, 
Railway Employes Department of The American Federa¬ 
tion of Labor, and B. M. Jewell, President of the Railway 
Employes Department of The American Federation of 
Labor, individually and as representatives of System Fed¬ 
eration No. 121 of the Railway Employes Department of 
The American Federation of Labor (hereinafter referred 
to as the “intervenors”), leave having first been granted 
them by this Court to intervene as parties defendant herein, 
and represent to the Court as follows: 

Brotherhood Railwav Carmen of America is a voluntary 

I • * 

association composed of employes engaged as carmen and 
coach cleaners in the mechanical departments of various 
railroads, including the Texas and Pacific Railway Com¬ 
pany, throughout the United States, with its principal office 
and place of business located in Kansas City, Missouri. 

i Railway Employes Department of the American Federa¬ 
tion of Labor is a voluntary association, or federation, com¬ 
posed of the following craft unions, members of which, and 
of the local lodges thereof, are employed by numerous car¬ 
riers by railway, to-wit: International Association of Ma¬ 
chinists, International Brotherhood of Boilermakers, 
43 Iron Shipbuilders and Helpers of America, Interna¬ 
tional Brotherhood of Blacksmiths, Drop Forgers 
and Helpers, International Brotherhood of P31ectrical 
Workers, Sheet Metal Workers International Association 
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and Brotherhood Railway Carmen of America with its prin¬ 
cipal office and place of business in Chicago, Illinois. 

B. M. Jewell is the duly elected, qualified and acting presi¬ 
dent of the Railway Employes Department of the American 
Federation of Labor. 

Svstem Federation No. 121 is a voluntary association of 
local lodges, composed of the members of the said crafts 
employed by the Texas and Pacific Railway Company and 
the various employees in whose behalf this Answer is filed 
in particular are employees of said railway company en¬ 
gaged in maintaining its instrumentalities for the transpor¬ 
tation of passengers and freight in interstate commerce. 

Having so represented to the Court, these intervenors 
make answer to the Bill of Complaint filed herein by Na¬ 
tional Federation of Railway Workers, and say: 

1. Intervenors admit that the National Federation of 
Railway Workers is a voluntary association which has rep¬ 
resented certain employees of the Texas and Pacific Rail¬ 
way Company. Intervenors are without knowledge as to 
any of the remaining allegations of Paragraph 1 of the 
Bill of Complaint. 

2. Intervenors admit that the Federation is a labor or¬ 
ganization. Intervenors are without knowledge as to any 
of the remaining allegations of Paragraph 2 of the bill of 
complaint. 

3. Intervenors admit that Brotherhood Railway Carmen 

of America is affiliated with the American Federa- 
44 tion of Labor, is an unincorporated organization of 
carmen and related employees, is organized and op¬ 
erating throughout the United States and participated in 
certain proceedings complained of in the bill of complaint. 
Intervenors denv each and everv allegation contained in the 
3rd paragraph of the bill of complaint not specifically ad¬ 
mitted herein to be true. 

4. Intervenors admit that the Texas and Pacific Railway 
Company is a duly organized corporation engaged in the 
railroad business “with all the incidentals thereof”. In¬ 
tervenors are without knowledge as to the remaining alle¬ 
gations of fact in Paragraph 4 of the bill of complaint. 

5. Intervenors admit the allegations of Paragraph 5 of 
the bill of complaint except that they aver that the duties 
and purposes of the National Mediation Board are as set 
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forth in the Railway Labor Act, that the principal offices 
of the Board are now in the Xorth Interior Building and 
.that the Board and its members have no authority or duty 
to enforce a certification of the Board, regardless of whether 
or not such certification is void. 

6. Intervenors admit that this is a suit in equity arising 
under and involving the construction and application of the 
laws of the United States, that the Board issued the Cer¬ 
tification in Case Xo. R-362 which is appended to the bill of 
complaint as plaintiff's exhibit C, and that in issuing said 
certification the Board relied upon the report of Mediator 
Robert F. Cole. Intervenors also admit that plaintiff is 
.seeking to have defendant Board enjoined from proceeding 
and enforcing the said certificate for the reasons set forth 
jin Paragraph 6 of the bill of complaint. Intervenors are 
i without knowledge as to the amount in controversy 
4o and donv each and even* allegation contained in 

Paragraph fi of the bill of complaint not specifically 
herein admitted to be true. 

7. Intervenors admit that Section 2. Xinth, of the Rail¬ 
way Labor Act is correctly quoted in Paragraph 7 of the 
bill of complaint, and that there has been for several years 
an agreement governing rules, working conditions, and 
.rates of pay for coach cleaners in force between the Texas 
and Pacific Railway Company and its coach cleaners as rep¬ 
resented by the Federation. Intervenors are without knowl¬ 
edge as to any of the other remaining allegations of Para¬ 
graph 7 of the bill of complaint. 

f>. Intervenors admit that F. W. Washington was present 
at the election and signed the report of Mediator Cole; that 
the report of Mediator Cole to the defendant Board rep¬ 
resented that the Brotherhood received a majority of the 
yotes cast and that exhibit “C” is a correct copy of said 
report. 

Intervenors donv each and even* allegation contained in 
tjho 8th paragraph of the bill of complaint not herein spe¬ 
cifically admitted to be true. 

, 0. Intervenors are without knowledge as to any of the 
allegations contained in the first paragraph of Paragraph 
9 of the bill of complaint and deny each and every allega¬ 
tion contained in the second paragraph of Paragraph 9. 
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10. Intervenors admit that the right of self-organization 
and representation in the matter of rules, working condi¬ 
tions and rates of pay is a valuable property right of the 
employees. Intervenors deny each and every other allega¬ 
tion contained in Paragraph 10 of the bill of com- 
46 plaint. 

Wherefore, having fully answered the bill of 
complaint, the intervenors pray that the relief therein 
prayed for be denied and that said bill be dismissed. 

WILLIAM E. WILLIS 
FRANK L. MULHOLLAND 
Attorneys for Intervenors. 

District of Columbia, ss: 

A. 0. Wharton, being duly sworn, deposes and says that 
he is one of the Executive Council of the Railway Employes 
Department of the American Federation of Labor; that he 
has read the foregoing answer and knows the contents 
thereof and that the statements contained therein arc true 
to the best of his knowledge, information and belief. 

A 0 WHARTON 


Subscribed and sworn to before me this 23d dav of Mav, 
193S. 

ROBERT T. HIGHFIELD 
(Seal) Notary Public. 


Order for the Taking of Deposition 
Filed July IS 193S 

# # # 

Plaintiff having moved this Court on or about May 12, 
1938, for an order that commissions issue to such notaries 
public, or judges, or attorneys as may lie agreed upon by 
counsel representing the respective parties hereto for the 
taking of depositions of such persons as either of the par¬ 
ties might name at various points in Texas and Louisiana, 
and counsel for the parties having been heard on or about 
May 25, 193S, and the Court having stated that it 
47 would grant the said motion, and plaintiff having 
submitted to defendant a list of the names of the 
persons whose depositions it intended to have taken, and 
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defendant having notified plaintiff that it desired to take 
the deposition of Edward M. Ware: 

IT IS HEREBY ORDERED that beginning on Aug 15, 
1938, the depositions of the following persons be taken at 
Fort Worth, Texas; Longview, Texas; Marshall, Texas; 
Texarkana, Texas; and New Orleans, Louisiana, before 
sueh notaries public, or Judges, or attorneys as may be 
agreed upon by counsel: 


Black, John 
Browne(r), Eddie 
Davis, Elijah 
Duncan, Clarence 
Faulkner, Charles 
Halman, Dock 
Holman, Ernest 
Holloway, L. (Hallaway) 
Jackson, Sammie 
Montgomery, B. J., Jr. 
Nolan, Sterling 
Platt, Claude 
Rolla, Jacob 
Smoots, Leon 
Smoots, Leonard 
Upshaw, Andrew J. 
Washington, F. W. 
Webb, Lige 
White, ciifford 
White, George 
White, William 
Wilburn, Willie 
Wilkins, Peyton 
Young, John 
Ware, Edward M. 
Adams, Pete 
Amos, Benjamin 
Brewster, Artis L. 

Harp, W. 

Hood, Emmett 
Howard, William 
Hudson, J. 

Richardson, Allen 
Washington, Clarence 
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Coleman, Noble 
Gilmore, Ben J. 

Lassiter (Lastcr), Will 
Scott, Will 
Young, W. H. 

48 Anslev, Lawson 
Anslev, Leroy 
Davis, Jet 
Haynes, Charlie 
Charles, William Jr. 

Hansen, Joseph T. 

Johnson, C. 

Lewis, Rita (Reitor) 

Ozan, Clifton 
Robinson, Herbert 
Williams, G. 

PEYTON GORDON 
Justice 

July 18, 1938 

Order Authorising and Directing a Commissioner to Take 

Depositions 

Filed August 8-1938 
# # # 

An order having been passed on July 18, 1938, authoriz¬ 
ing and directing that depositions be taken, beginning on 
August lo, 1938, of certain named witnesses as set out in 
the order, at Fort Worth, Texas, Longview, Texas, Mar¬ 
shall, Texas, Texarkana, Texas and New Orleans, Louisi¬ 
ana, before such notaries public, judges or attorneys as 
may be agreed upon by counsel, it is hereby ordered that a 
commission be issued to J. xV. Feagin, Fort Worth, Texas, 
to take the depositions, or in lieu thereof, to any proper 
notaries public, judges or attorneys as may be agreed 
upon by all parties herein concerned. 

It is further Ordered that in addition to the names here¬ 
inbefore set out, that the following names be added to the 
list for their depositions to be taken in consonance with 
the above named order and the purport of this suit: 

49 W. F. Bledsoe Marshall, Texas 

Ed Carter Texarkana, Texas 
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Lincoln Washing 
Edell M. Wier 
E. J. Jones 
Mr. Wilson 
Aubret Wilfred 
Eugene Griggs 
G. Williams 
R. Washington 

i 

i 
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Algiers, La. 
Fort Worth, Texas 
Fort Worth, Texas 
Fort Worth, Texas 
New Orleans, La. 
New Orleans, La. 
New Orleans, La. 
New Orleans, La. 

JAMES M PROCTOR 
Justice 


50 Stipulation as to Statement of Evidence 

l Filed May 24, 1939 

# * # 

It is hereby stipulated and agreed by counsel for the 
respective parties that the attached statement of evidence 
consisting of one hundred and twenty (120) pages shall be 
taken as the statement of evidence on the appeal in the 
above entitled case. The attached statement is an exact 
icopv of the statement on file in the office of the Clerk of the 
District Court of the United States for the District of Co¬ 
lumbia. 

i JAMES A. COBB 

Counsel for Plaintiff 

ROBERT L. STERN 
Special Assistant to the At- 
i torney General Counsel for 

Defendant National Media- 
1 tion Board 

' CLARENCE M. MULHOLLAND 

' Counsel for Intervening Defen¬ 

dants Brotherhood of Railtcay 
Carmen of America 

51 Statement of Evidence 

Filed May 24, 1939 

# # 

The parties hereto, by their counsel, stipulate the follow¬ 
ing statement of evidence on appeal. 
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C. W. Rice a witness called on behalf of plaintiff. 

Direct Examination 
Bv Mr. Cobb: 

C. AY. Rice, of Houston, Texas, stated that he was the 
Editor of the News and General Organizer of the National 
Federation of Railway Workers, and had signed the bill on 
behalf of the plaintiff. There was a contract between the 
Texas and Pacific Railway Company and the National Fed¬ 
eration of Railway Workers, for the coach cleaners, which 
he signed on the coach cleaners behalf, the same having been 
obtained in April, 1935, by him, with the assistance of F. W. 
Washington. He worked with Mr. Washington in securing 
the names. Subsequent thereto a contract was made by him 
on behalf of the National Federation of Railway Workers 
as the bargaining agency with the Texas and Pacific Rail¬ 
way Company, for the laborers, with which latter contract 
F. AY. Washington had nothing to do, as he was not con¬ 
nected with the laborers. Air. Carter, who was connected 
with the laborers’ organization, participated in making that 
contract. 

He was never notified by any of the employees that they 
were dissatisfied with their contract and so far as he knew 
they were satisfied with same. Through F. AY. AYashington, 
Chairman of the Coach Cleaners Division of the National 
Federation of Railway AA T orkers on the Texas and 
52 Pacific Railway, he received word that the Brother¬ 
hood of Carmen, an affiliate of the American Federa¬ 
tion of Labor, had made application to represent the coach 
cleaners. This word came to him in a letter from F. AY. 
Washington about June 20, 1937; as a result of which a 
committee of the plaintiff organization, composed of Ed 
Carter, Jake Rolla, F. AAA AYashington and C. AAA Rice met 
at Fort AYorth, Texas, where Washington was located, at 
which time a letter addressed to F. AAA Washington, General 
Chairman, National Federation of Railway AYorkers, by 
Secretary Cook of the National Alediation Board, was dis¬ 
cussed. The letter was of the following tenor: (Plaintiff’s 
Exhibit 2): 
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June 18, 1937 

Dear Sir: 

The services of the Board have been involked bv the Rail- 

w 

way Employees' Department, A. F. of L., in a dispute as 
to representation of all employees of the Texas and Pacific 
Railway Company performing the work generally recog¬ 
nized as that of Carmen employed as Coach Cleaners. 

Our records indicate that the National Federation of 
Railway "Workers is party to an agreement with the carrier 
for this class of employees, and the Board would therefore 
appreciate any statement you care to make with reference 
to this dispute. Kindly furnish such statement in tripli¬ 
cate. 

Verv trulv vours, 

GEORGE A. COOK, 

Secret ary 

,To which communication a reply was sent by Floyd W. 
Washington, of the following tenor: (Plaintiff’s Ex¬ 
hibits)' 

June 23, 1937 

In reply to your letter of June 18, 1937, I wish to advise 
that the majority of the Coach Cleaners employed by the 
Texas and Pacific Railroad; Texas and Pacific and Mis¬ 
souri Pacific Terminal Railroad of New Orleans, choose bv 
their signatures the representation of the National Federa¬ 
tion of Railway Workers under the provisions of the Rail¬ 
way Labor Act of 1926, which substantiates the method of 
collective bargaining by groups of industrial workers on 
American railroads. 

This contract was consummated on or about April 26, 
1935, and it is vet in force. 

Verv trulv vours, 

F. W. WASHINGTON, 

General Chairman National Fed- 

; eration of Railway Workers 

53 Rice further testified that as a result of this con¬ 
ference he was designated to represent the Coach 
Cleaners before the hearing of the National Mediation 
Board and the Board was so notified. His authority was 
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in the form of a letter addressed to him by Floyd W. Wash¬ 
ington, a copy of which was sent to the National Mediation 
Board, and here set forth: (Plaintiff’s Exhibit 4) 

Mr. C. W. Bice, General Organizer 
of National Federation of Bailway Workers, 

4iy J /o Milam Street, Houston, Texas. 


JDear Sir: 

You are hereby authorized to represent the Coach 
Cleaners on ike Texas and Pacilic Bailway Company, Texas 
& Pacilic, Missouri & Pacilic and the Terminal Bailroad of 
New Orleans in Mediation Case No. R-3G2. Secretary Cook 
of the Mediation Board, who gets a copy of this letter, is 
hereby requested to address ail communications hereafter 
in connection with Case No. R-362 to Mr. C. W. Bice, whose 
address is 419Vg Milam Street, Houston, Texas. 


Yours truly, 

F. W. WASHINGTON, 

General Chairman, National Fed¬ 
eration of Railway Workers, 
1902 West Cannon Street. 


A reply was received from the Mediation Board in the 
form of a telegram: (Plaintiff’s Exhibit 5) 

Mr. C. W. Rice, 

419 1 /!> Milam Street, 

Houston, Texas. 

Our Board has today accepted request our File R-362 
from Railway Employees Department, A. F. of L. for rep¬ 
resentation of carmen, employed as coach cleaners, power 
house employees, and railway shop laborers on the Texas 
and Pacific Railway for investigation under provisions of 
Section 2, ninth, of the Railway Labor Act, amended. Me¬ 
diator Colo will represent our Board and will be at the 
Jefferson Hotel, Dallas, Texas, on Monday, November 29, 
to begin investigation. 

GEORGE A. COOK, Secretary 
National Mediation Board 

As a result of that telegram witness went to Dallas, 
Texas, and met Mr. Cole, together with a committee repre- 
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seating their respective organizations, composed of Ed 
Carter, Texarkana, Lincoln Washington, New Orleans, 
Jake Kolia, Fort Worth, Floyd Washington, Fort Worth, 
and W. F. Bledsoe, Marshall, Texas. The committee, 
54 all of whom had received telegrams similar to the 
one addressed to C. W. Rice, hereinbefore set forth, 
met at the Moorland Branch of the Y. M. C. A. in Dallas, 
and went from there to the Jefferson Hotel where they met 
Mr. Cole in hi* private room; no one else was present. 

The National Federation of Railwav Workers was the 
bargaining agent for the three classes of workers who had 
been invited to this conference, and each of which had a 
representative—Ed Carter of Texarkana represented the 
laborers’ organization, which had a contract which includes 
round house or power house workers; F. W. Washington, 
Jake Kolia and the witness. Rice, represented the coach 
cleaners; and Bledsoe was there in the capacity of general 
adviser for the entire Federation. Lincoln Washington was 
a part of the group represented by Carter. When the com¬ 
mittee got to Mr. Cole’s room, the witness Rice acted as 
the spokesman, and after introductions, presented to Mr. 
Cole the telegram and letter of authorization from F. W. 
Washington, hereinbefore referred to. After looking over 
certain records handed him by Mr. F. W. Washington, Mr. 
Cole stated: 

i T think that vou bovs should go along with this white or- 
ganization until vou learn the technics of organization. 

r’ • cr» 

To which the witness Rice replied: 

I don’t know whether you live in the North or in the 
South, but if we follow your suggestion we will never learn 
the technics of organization, because in the South in your 
labor organization Negroes are not permitted to participate 
in joint board meetings and deliberations. 

And asked Mr. Cole the following question: 

Could the Mediation Board certify the Brotherhood of 
Railway Carmen as the sole bargaining agency when that 
organization bars Negroes from active membership and 
deliberation ? 

Mr. Cole’s answer was: 

I will have to take that matter up with Washington. 
(Meaning therebv the Mediation Board in Washington, 
D. C.) 
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As a part of this conference Mr. Ed Carter related an ex¬ 
perience of making application with nineteen members some 
years back for membership in the white organization, and 
having his money returned with the suggestion that there 
was no place in the organization for Negroes. Mr. 
55 Lincoln Washington then inquired of Mr. Cole 
whether if the Brotherhood of Railway Carmen 
would represent the Coach cleaners their seniority would 
remain the same or whether young carmen would be placed 
over the old coach cleaners. 

To this Mr. Cole replied that the question would have to 
be answered later as he did not know' the working policies 
of the union. Mr. Cole answered an inquiry made of him 
as to where he was from bv saving that he was from Kauf- 
man, Texas. Mr. ('ole was told by the witness, Rice, that 
they knew of no dispute among the men and Mr. Cole an¬ 
swered that he had evidence that there was a dispute and 
that he couldn't tell what was to be done until he had tiled 
the matter with the Mediation Board, and that “then he 
would notify us—me as’’ the representative of the National 
Federation of Railway Workers whether there would be an 
election and the methods under which the election w T ould 
be held. He stated that the decision of the Board would 
probably be had in from 5 to 10 days. In answer to the 
question by Mr. Rice as to whether he should remain in 
Dallas or return to Houston, Mr. Cole said: 

You may go to Houston. Give me your phone number 
and vour address, and remain where vou can be reached at 
“most any time”. 

Mr. Rice then gave his office address where he might be 
found in the day and his residence where he might be located 
at night. And having given this information as to where 
he might be located at all times the witness testified that he 
returned to Houston, but cancelled all business engage¬ 
ments out of town, waiting day and night for a telephone 
call or word, which never materialized. At the conference 
witness stated that both Mr. Carter and he explained to 
Mr. Cole that the men were satisfied. He stated that his 
next word with respect to these matters was in the form 
of a letter from one Mr. Upshaw, of the Fort Worth Lodge, 
stating that an election had been held and the National Fed¬ 
eration had lost by seven votes and inquiring as to what 
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was to be done. Mr. Rice stated that he was so as- 
; T)G tounded to learn that an election had been held with¬ 
out his being notified that he petitioned the Board for 
a rehearing and recertification on the ground that since he 
had not been notified and since members looked to him for 
their information that the non-voting members would doubt¬ 
less have voted for the National Federation. The Board 
was a long time replying and reports were afloat that they, 
the National Federation had been “double-crossed” at 
Washington, and “counted out”. Ed Carter also reported 
jthat F. W. Washington had approached him on some finan¬ 
cial proposition concerning the organization. A meeting of 
the National Federation was then called by L. W. Fairchild, 
the general president, at Texarkana, at which it was voted 
i to get an affidavit from Carter, to poll the men to see how 
they had voted, and to amend the petition with the Board 
so as to show the fraudulent handling of the election. 

The affidavit and petition were filed with the Mediation 
Board and the result of the poll, showing some 42 as having 
signed that they voted in favor of the National Federation, 
|vas likewise filed with the Board. The Board replied that 
[the matter was closed and that nothing could be done about 
it. Witness testified that there were 86 members in the or¬ 
ganization; 77 of whom voted; and that the poll indicated 

that 42 stated that thev had voted favorablv to the National 

• * 

Federation. When the Court pointed out that 42 was less 
than Vg of the craft, the witness stated that the number was 
“42 or 44: T don’t have the exact number now’”. Witness 
said that he had personally seen a majority of these 42, 
from Fort Worth to New’ Orleans, and that meetings w’ere 
held at various places w’here the men w’orked but that no 
general assemblage w’as held. 

The protests by plaintiff to the National Mediation Board 
w’ere admitted in evidence as Plaintiff’s Exhibits 6 and 
7. (See Exhibits I) and E attached to the complaint.) 

There wns admitted in evidence, as attached to the pro¬ 
tests filed wnth the Mediation Board, but not for the truth 
of the facts therein contained, a form of affidavit protesting 
the election and at the suggestion of the Court the stenog¬ 
rapher copied a sample form into the record and then put 
down the names of those persons who signed similar 
ones. 
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37 The type of affidavit follows: 

State of Texas 
County of Tarrant 

The affiant, Claude Platt, employed us Coach Cleaner of 
the Texas and Pacific Railway Company, hereby solemnly 
swears that as such coach cleaner he wishes to be repre¬ 
sented solely through the National Federation of Railway 
Workers. 

(Signed) CLAUDE PLATT 

Followed by 37 names of similar Texas affidavits. There 
was also a sample affidavit from Louisiana of the following 
tenor: 


State of Louisiana 
Orleans Parish 


The affiant, Rita Lewis, employed as coach cleaner of 
Texas & Pacific, Missouri & Pacific Railroad of New Or¬ 
leans. hercbv solemnlv swears that as such coach cleaner 
• • 

he wishes to be represented solely through the National 
Federation of Railway Workers. 


(Signed) RITA LEWIS 

Followed bv 6 names of similar Louisiana affidavits. 

The witness testified that the contracts between the rail¬ 
road companies and the laborers and the coach cleaners 
were still extant, as negotiated by the National Federa¬ 
tion, and that no complaint had been made at that time by 
his organization. Responding to a question from the 
Court witness testified that he was not aware of nor did 
he have any information about any dispute among the 
coach cleaners with regard to who should represent them 
in dealing with the railroad until F. W. Washington noti¬ 
fied hiu. of the letter which he had received from the Media¬ 
tion Hoard and thereafter from Mr. Cook of the Mediation 
Board, which was some time before the election was held. 

C ross exa m in a tion 


By Mr. Stern: 

Mr. Rice: The witness testified that he was the general 
organizer of the National Federation of Railway Workers; 
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as such he received a general form of commission and 
among his duties were those of settling disputes and work¬ 
ing with the men and his special duties as a represen- 
58 tative in the organization were outlined in a letter 
sent him by the general president, which letter he 
did not have with him. Mr. Fairchild is general president 
of the Federation, including all the sub-organizations. 

On each road or group of roads there is a general chair¬ 
man for each craft, who signs agreements made in behalf 
of such craft: the general chairman being chosen by the 
men themselves. Between elections if a dispute arose the 
president had the power to designate whomever he wanted 
to act as general chairman, if the regular general chair¬ 
man was unfamiliar with or unable to do the signing up 
for the Federation. Ed Carter, as General Chairman for 
the shop laborers on the Texas and Pacific signed the agree¬ 
ment in behalf of the shop laborers. F. W. Washington, up 
to December, 1037, was general chairman for the coach 
cleaners, and in 1035 and early in 1037 he signed agree¬ 
ments on behalf of the coach cleaners, both the present 
agreement and the earlier contract or agreement being 
signed by F. W. Washington as a representative of the 
National Federation of Railway Workers. No one else 
signed those contracts on behalf of the Federation. 

Witness testified that a committee made up of Ed Carter, 
Holla, Washington, and himself decided that he, Rice, 
should be the representative before the Mediation Board. 
After discussion of a committee, Washington said that the 
Labor Board was hard-boiled. He didn’t feel he was able 
to meet them, and the committee decided Rice would be the 
person to represent them, so Washington signed the desig¬ 
nation. Of the aforementioned committee only F. W. Wash¬ 
ington and Holla were coach cleaners. Washington sent to 
the Mediation Board the letter stating that Rice should 
! act as representative. That letter was signed only bv 
Washington, and the Board was notified by no one else that 
Rice was the representative of the Coach Cleaners. 

A letter was offered in evidence from Mr. Fairchild, gen¬ 
eral president, showing that the first protest against the 
election came from him, Fairchild, complaining that Ed 
Carter rather than Rice should have been recognized on 
behalf of the National Federation (Def. Ex. 2). On 
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59 January 15th Rice filed his first protest with the 
Mediation Board, there complaining that he had not 

been notified, but in same said nothing of fraud in the con¬ 
duct of the election or the counting of the ballots. 

After the complaints made as to the election, he, Rice, 
secured two sets of affidavits, the first set making no alle¬ 
gation of fraud but attempting to indicate that the men 
desired the National Federation of Railway Workers to 
represent them and that if he, Rice, had been properly noti¬ 
fied that they would have so indicated. The affidavits were 
obtained bv the witness going to everv railroad vard and 
holding meetings at different points. The men at Fort 
Worth signed the affidavits at the meeting in Fort Worth, 
with the exception of a few who worked at night, and in 
similar meetings at other points; and he Rice did not per¬ 
sonally go around or see any of the men to get them to sign 
the affidavits apart from the meetings. Witness denied 
that he had gone to see anv men at the coach vards or at 
their houses to get them to sign affidavits. Witness denied 
that lie had made representations to anyone that it was 
necessary for them to sign affidavits to keep their jobs and 
repeated same with respect to specific persons named— 
Willie Wilburn, Doc Holman, Sammie Jackson, Eddie 
Browner, Garrett Williams, and F. W. Washington. Wit¬ 
ness stated that at the time the first affidavits were obtained 
no persons signing same indicated that they favored the 
American Federation of Labor. The first affidavits stated 
that the men wanted to be represented by the National 
Federation. 

Thereafter, under advice of counsel, other than those 
here appearing, that the first affidavits were wrong and im¬ 
properly drawn, affidavits including a statement from the 
men as to how they voted in the election were prepared by 
the attorney and sent to chairmen at the various points 
to obtain signatures. 

Q. Did you tell any of the people who signed any of these 
affidavits that they were going to be used in a law- 

60 suit? A. It was known because the general meeting 
—the policy of lawsuit was decided at a general meet¬ 
ing through the national president—that we would go to 
court if we could get redress from the court, so everybody 
was aware of the court action if the Board turned down 
our plea. 



52 NATIONAL FEDERATION OF RAILWAY WORKERS VS. 

Witness testified, when questioned with regard to an 
affidavit of F. W. Washington marked Exhibit A to plain¬ 
tiff’s bill of complaint that F. W. Washington attended a 
meeting of the Fort Worth Branch of the organization, held 
at Fort Worth, at which time Washington, when the ques- 
! tion of his authority to represent the men was brought up, 
told the men that he wasn’t authorized and that he thought 
that Rice had been notified and that that was the reason 
he acted as he did. And when the oral statement was 
made the affidavit was prepared and signed by Washington 
at this meeting. Witness denied preparing the Washington 
affidavit, stating that it was prepared by the stenographer, 
a Mr. Fowler, and denied that he had told Washington that 
he would get his job back if lie signed, stating that he had 
no control over jobs. He denied that Washington at the 
itime of the signing made a statement that same was false, 
testifying that Washington read it thoroughly over and 
over. 

Witness stated that of the nine (9) men who did not vote 
in the election six (6) indicated that they would have voted 
for the National Federation, and thereafter said that when 
he got forty-six (46) to sign the original petition—over half 
of the membership—that he did not attempt to contact any 
more. 

, Witness was not present at the election, and does not 
know of his own knowledge, except from the Board’s certi¬ 
fication, how the election was conducted. Witness stated 
with regard to documents, papers, and information on 
which the bill ot‘ complaint was based that he gave same to 
the attorney for the national organization in Texas 
61 and by him it was in turn given to Judge Cobb pres¬ 
ent counsel. He, the witness, made three or four 
carbon copies of the protests with the Mediation Board, the 
original being drawn bv his attornev in Houston, Attornev 
Whitaker. He very carefully verified and checked the copy 
attached to the complaint with the original filed with the 
Mediation Board before verifying the bill of complaint. 

There was offered in evidence a photostatic copy of the 
original protest filed with the Mediation Board, as Defen¬ 
dants’ Exhibit 3, with the statement by counsel that there 
were differences between Exhibit D attached to plaintiff’s 
bill and the actual protest received by the Mediation Board. 
Defendants’ Exhibit 3 reads as follows: 
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National Mediation Board 
George A. Cook, Secretary 

Case No. R-362 

In the Matter of 

Representation of Employees of the Texas & Pacific Rail¬ 
way Co. Coach Cleaners 

Protest Against Confirmation of Certification Submitted 
December 17, and Application for Rehearing and 
Re-election of Employees’ Choice 

Xow comes C. AA\ Rice, and moves this Honorable Board 
of Mediation to set aside the certification submitted in 
the Case of R-362 regarding the voting of National Fed¬ 
eration of Railway "Workers, Coach Cleaners to be repre¬ 
sented through Railway Employees’ Department of Ameri¬ 
can Federation of Labor, or through their National Fed¬ 
eration of Railroad "Workers. 

According the hereto attached documents reference to 
which is made for all purposes, your petitioner C. W. Rice, 
was duly and legally authorized to represent the Coach 
Cleaners and National Federation of Railroad "Workers 
at the Mediation Board and at all other activities held bv 
or under the supervision of the said board regarding the 
termination of the dispute as to the right of representation 
of the Coach Cleaner- 1 through the Railway Employees’ De¬ 
partment of the A. F. of L. through the said National Fed¬ 
eration of Railway "Workers. 

At the 'meeting held with Mediator Robert F. (’ole on 
the 29th day of November, 1937, according to the instruc¬ 
tions in photostatic copy of telegram hereto attached, in 
the presence of the Committee representing the National 
Federation of Railway Workers, the Labor Department 
and the Coach Cleaners, as Chairman of the meeting, I was 
named to represent the Coach Cleaners in all matters ap¬ 
pertaining to the dispute of representation. This was a 
further confirmation of my designation as such represen¬ 
tative of the Coach Cleaners under the letter of 
62 June 26, 1937, issued by F. AC. Washington, general 
chairman of Coach Cleaners, copy of which is hereto 
attached. The authority there is plenary and exclusive as 
will be seen from this letter. My appointment to act in 
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this capacity was confirmed by the President L. W. Fair- 
child of the National Federation of Rail wav Workers. At 
this meeaing which was held in Jefferson Hotel on the date 
stated, Mediator Robert F. (’ole informed your petitioner 
that the matters placed before him would be referred to 
Washington and would take from five to ten days he would 
be in position as to what steps would have to be taken to 
settle the matters at issue, dependent upon the activities of 
the Said Board with other matters. 

i The said Robert F. Cole was informed and knew that 
the petitioner lived in Houston and informed your peti¬ 
tioner that it would not be necessary for him to remain in 
Dallas pending action of the Board but that he would in¬ 
form the petitioner as soon as he heard from Washington 
as to just what further handling would be indulged in. In 
order to facilitate this communication the said party took 
the address of the petitioner both office and residence and 
also his telephone number and requested that the petitioner 
remain where lie could be reached on short notice. Your 
petitioner held himself in readiness from that said date 
until he got a letter from the Fort Worth lodge stating that 
an election had been held. During this time, your peti¬ 
tioner did not receive anv communication bv wire or letter 

• » 

or otherwise from the Mediator stating just what further 
action would be had or whether or not there would be an 
election and under what conditions. Since said date, your 
petitioner has not been notified officially from your De¬ 
partment as to what disposition was made of the matter 
submitted. Inasmuch as I was named the official repre¬ 
sentative of the coach cleaners, any election or voting as to 
choice should have been held only in my presence as an ob¬ 
server or I should have been duly notified so that I could 
have been present had I chose to do so. 

! Your petitioner submits that the voting of choice of rep¬ 
resentation under such slight margin of 7 votes, when there 
are 9 non-voting members or those who did not avail them¬ 
selves of the opportunity to vote, which they would have 
had they been duly notified through their official represen¬ 
tative, C. W. Rice, your petitioner. The margin shown by 
the election returns is not a margin of the majority desir¬ 
ing to vote and eligible to vote on such an important matter. 

Your petitioner feels that the election as held did not 
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express the wishes of the majority of coach cleaners and 
it was unfair in that lie was not notified that such election 
was to be held and not permitted opportunity of being pres¬ 
ent as he desired, being the duly designated representative 
of the coach cleaners who had contract on the property 
and that F. AV. Washington who acted as observer during 
tlie counting and tabulation of all votes cast was not au¬ 
thorized by me or the National Federation of Railway 
AVorkers to represent this organization. 

A’our petitioner is herewith submitting as further evi¬ 
dence affidavits of coach cleaners employed on Texas Rail¬ 
way as well as the Texas and Pacific and Missouri and 
Pacific Terminal Railroad of New Orleans, which is in¬ 
cluded in present contract with Texas and Pacific covering 
Poach ('loaners. Such affidavits showing that majority of 
Poach Pleaners on this property desire that they be rep¬ 
resented bv the National Federation of Railwav 
* «/ 

63 AVorkers of which I am a representative and I there¬ 
fore respectfully request your honorable Board to 
authorize an order and election to be held to determine 
representation of Coach Cleaners on this property. 

Respectfully submitted, 


/s/ C. AV. RICE, 

419A4 Milam Street, 
Houston, Texas. 

January 15, A. D. 1938. 

After stating that he was omitting changes which were 
of no consequence, at the request of counsel for plain¬ 
tiff. Mr. Stern undertook to point out changes as follows: 

Mr. Stern. In the third paragraph, about the eighth 
line, after the words “the letter of June 26, 1937”, you 
will note that in the original, that is, in the photostat of 
the copy, in the original are the words “issued by F. AV. 
AAVishington, General Chairman of Coach Cleaners, copy of 
which is hereto attached”. And that is omitted from the 
exhibit which the plaintiff introduced in evidence and 
which is attached to the bill. * * * 

Then the fourth paragraph, your Honor, the sentence be¬ 
ginning “Said Robert F. ('ole was informed and knew that 
petitioner lived in Houston, and informed your petitioner 
that it would not be necessary for him to remain in Dallas 
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pending action of the Board but that he would inform the 
petitioner”. From that point on you will see the sentence 
is entirely different. In the bill of complaint it reads: 
“Will inform the petitioner as to what his part would be 
just as soon as he received in writing his instructions.” In 
other words, that is the statement, that Mr. Cole would in¬ 
form Mr. Rice what his part would be, whereas the orig¬ 
inal does not say anything like that; just says he will 


“inform the petitioner as 


soon as he heard from Washing¬ 


ton as to what further handling would be indulged in.” 


* # * 


In the next paragraph, your Honor, after the sentence 
ending “C. W. Rice, vour petitioner”, the next sentence 
i“Your Petitioner submits”, and that is a new allegation 
which is in the bill of complaint exhibit, “that if so ordered 
by the Board, will vote and no doubt the result would be 
different”. That sentence was not in the original at all. 
Of course that contains a different allegation, slightly, from 
what was the original complaint. 

And finally, your Honor, the last paragraph, if you will 
note in the exhibit attached to the bill, the last four lines 
is not contained in the original at all, and in its place were 
two paragraphs of somewhat different substance. 

The last paragraph now states “That your petitioner 
will submit further evidence”, indicating to the Mediation 
iBoard an intention to introduce further evidence, which was 
idenied him bv the Board. The original does not contain 
any statement that he would introduce further evidence, 
only that he was submitting evidence, if you will compare 
the two paragraphs. 

The witness explained that the only way he could 
64 account for the differences was that different attor¬ 
neys worked on it and that they may have run out 
of carbon copies and copies may have been made from 
the original, and that errors could be made by the secre¬ 
taries in taking down the statements. The action taken 
with respect to this matter is indicated by the following 
colloquy between counsel and the Court: 

Mr. Stern. I submit that these changes could hardly be 
1 accidental when all other things are correct. That is all 
1 want to say along this line. In this connection I do not 
know that it is absolutely necessary, but in order to clear 
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the thing up I will say, in our answer we admitted this was a 
true copy of the original in the files of the Mediation Board, 
and if necessary I wish to modify our answer now that we 
have checked it. 

Mr. Haves. The onlv difficulty we have about it is the 

* * mt 

case as it is here. Communications were submitted to us 
and we drafted it from what was turned over to us. We 
do not know about any changes. But the answer comes 
in and admits it and that lulls us to sleep. 

Mr. Stern. I am not accusing your office of making the 
changes. 

Mr. Cobb. 1 understand, but it seems to me this is most 
extraordinary and unusual. This case has been argued two 
or three times, and these papers have been furnished to us 
by lawyers. We have come here and taken testimony, and 
this is the first intimation that anything is not as they sup¬ 
posed it was. 

The Court. I am going to leave the pleadings of the 
plaintiff and the pleadings of the defendant stand as they 
are, and the evidence stands as it is. That is fair, is it not? 

Mr. Rice testified that on March 4, 1938, he stated in a 
letter to the Mediation Board: 

You can imagine what an embarrassing position I am 
placed in. It seems fishy” to the workers for me to be 
so busy that I could not represent them after sending no¬ 
tice to them that the services of the Board had been in¬ 
voked, and knowing their mistrust in General Chairman 
Washington— 

Mr. Rice further testified that his reputation with the 
workers was damaged by his failure to be at the election, 
and that the men having learned that Washington had ap¬ 
proached Carter about selling out the election would figure 
that he was in with Washington and had laid down on the 
job and did not show up at the election. He stated that 
the embarrassment which he suffered would be re¬ 
do lieved if he carried the fight to a finish and vindicated 
the organization which he represented as being fair 
and square and corrected the belief of the men who had 
considered him as a thief along with Washington. 
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Cross examination 

By Mr. Mulholland: 

The witness reiterated that the authority which he re¬ 
ceived from F. \V. "Washington, as shown bv plaintiff’s ex¬ 
hibit 4, was the result of a meeting between "Washington, 
Carter, Holla and Rice, held about the 25tli or 26tli of June, 
1937. The meeting came about after notification of a dis¬ 
pute from Washington, asking witness to come to Fort 
Worth to helj) straighten the matter out. 

The witness then outlined how general chairmen are 
selected for the various crafts—bv designation bv the Gen- 
oral President, or bv the men selecting their chairmen after 
a sufficient organization has been built up, and further ex¬ 
plained something of the workings of the organization as to 
national conventions, the selection of delegates, etc.; ex¬ 
plaining in turn how Washington had been elected as chair¬ 
man, first of seven men who began the matter, and then of 
this particular- craft. It was conceded that Washington 
up to the time of election was General Chairman of the 
Coach Cleaners. 

The witness then stated that he was not present when the 
election was conducted; that he was not even at Fort Worth, 
that he never saw any of the ballots that were mailed out, 
nor any of the envelopes in which these ballots were con¬ 
tained, that he was not present when the ballots were 
counted. 

In the nature of a complaint as to the handling of the 
election word had come that at the election Washington 
had said that two men were not eligible and could not vote. 
There was a further complaint at New Orleans that the 
ballots were mailed there, and members there could not 
read or write. Rita Lewis, a member of our organization, 
told me that a member of the A. F. of L., a foreman 
66 there, instructed the workers to bring the ballots 
to him for instruction; that she had told this A. F. of 
L. representative that she belonged to the National Fed¬ 
eration of Railway Workers, of Which Lincoln Washing¬ 
ton was the New Orleans representative and she could get 
such information as she might need from him. She said 
she voted for the National Federation. 
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By the Court: 

Tlie witness stated that lie was not notified about the 
election nor informed of same by Washington or any other 
official of the organization and had not any knowledge of 
it until about the 18th of December when the Secretary of 
the Lodge at Fort Worth advised that the election had 
been held. lie stated that Mr. Cole was to notify him and 
had taken his address and phone number for that pur¬ 
pose, but had not notified him. Mr. Cole had notified Wash¬ 
ington but Washington had not notified Rice, stating when 
ho saw him that he had not notified him because he figured 
that M r. Cole would. Witness stated he was without knowl¬ 
edge as to whether any other officials of the organization 
outside of Washington had any information that an election 
was to be held. 

Re-Direct examination 

By Mr. Cobb: 

The witness stated that when he left Mr. Cole at the 
hotel it had not been determined that an election was to be 
held. The chairman of the laborers stood in the same re¬ 
lation to the Mediation Board as the coach cleaners did 
on account of this complaint of the A. F. of L. The election 
was held with regard to the laborers and the National Fed¬ 
eration was still in a representative capacity for the la¬ 
borers; the only election held being the one attended by 
Washington and concerning which no officer of the craft 
knew anything until it was over. Protests began to be 
filed after the election against the conduct of Washington, 
and the witness by personally contacting Mr. Ed Carter 
learned that Washington had approached him with 
07 a proposition of selling out in the election and then 
undertook an investigation of the entire situation. 
Complainl was made to the General President, Mr. Fair- 
child, that Rice did not go to the election and was not 
on the job representing the men at the proper time, and 
Rice was bi-ought up and had to explain his position be¬ 
fore the General President. As a result of this situation 
on the 18th of December 1937 Washington was expelled 
from the National Federation. And for some cause Wash¬ 
ington lost his job with the Railroad Company and appealed 
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to Rice in a letter asking ii* Rice could do anything to help 
him get his job back. Witness further testified that Wash¬ 
ington turned over to the A. F. of L. authorities a number 
of letters which he, the witness, had written him, same 
having been found out in the handing back of papers at 
the time of the taking of depositions at Fort Worth, at 
which time through inadvertence papers were exchanged 
revealing that the A. F. of L. representatives were in pos¬ 
session of the correspondence which had been sent to Mr. 
Washington. 

Witness testified that beside Washington, Lige Webb and 
Sammie Jackson were expelled by the organization; both 
of whom had made affidavits before the depositions were 
taken at Fort Worth, which were along with the forty-five 
other filed with the Mediation Board. Witness stated that 
the men themselves told him whv thev had been discharged 
from the Railroad Company —one for being drunk several 
times and the other for tying up his check in some loan 
office or signing a waiver of his check. 

' Witness stated that he learned that Mr. Fairchild made 
a protest and then he made one on his own behalf, as the 
designated representative of the men. 

By the Court: 

The Court made inquiry as to whether or not, so far as 
the witness knew, or was informed, anybody from the 
coach cleaners or its organization or anybody from the 
National Federation appointed or designated F. W. Wash¬ 
ington to be the observer at the election. The wit- 
68 ness answered that no one had so designated him; 

and that throughout all the time down to the then 
present time that he had never heard that any person, of¬ 
ficial, or body, designated Washington to observe at the 
election except the Mediation Board, or Mr. Cole, a mem¬ 
ber of that Board; and that Mr. Cole did not communicate 
to the National Federation or to any officer thereof, nor to 
the witness that he was going to designate Washington to 
act as observer. 
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Ed Carter a witness called on behalf of plaintiff. 

Direct examination 
By Mr. Cobb: 

Ed Carter testified as follows: That he was employed 
in the Texarkana Labor Department of the Texas and 
Pacific Railroad and had been so employed for about six¬ 
teen years and that he was recognized by the Railroad 
Company as the General Chairman of the shop laborers 
and as such general chairman he had occasion to deal with 
the Railway Company for a body of men, numbering about 
-174 as of January 1, 1938, said body belonging to or being 
an affiliate of the National Federation of Railway Workers. 
That this organization had a contract with the Railroad 
Company, embodying the number of men to be employed, 
and what their pay should be. That Mr. C. W. Rice, the 
former witness, had secured the majority of the names ac¬ 
quired to secure this contract and the witness Carter, in 
keeping with the requirement of the Railroad Company that 
such contracts, covering wages, grievances, hours, etc., be 
signed by the General Chairman of each craft, signed this 
contract. 

Witness received notice that Brotherhood of Carmen 
had filed an invocation with the Mediation Board request¬ 
ing the right to hold an election to determine who should 
represent the laborers as a result of which a telegram 
similiar to the one read into the record was received by 
him notifying him of this fact. That as a result 
69 thereof he went to Dallas and met with a committee 
there, consisting of C. W. Rice, Lincoln Washington, 
F. W. Washington, Rolla, and Bledsoe—C. W. Rice was 
general organizer. National Federation, Floyd 'Washington 
was there present but witness did not know in what capac- 
itv, Lincoln Washington was the Local Chairman of labor- 

w 7 f 

ers at New Orleans, Rolla, a coach cleaner at Fort Worth, 
and Bledsoe was general advisor for colored workmen— 
and all but Bledsoe were members of the National Fed¬ 
eration. Witness stated that they were never able to bring 
out how or why a complaint had been made to the Media¬ 
tion Board because they had never heard of any complaint 
and that the men were perfectly satisfied with the contract. 
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After this committee met at the Y. M. 0. A. in Dallas, 
they went to see Mr. Cole at the Jefferson Hotel. It was 
agreed among all at the Y. M. C. A. that Mr. Rice, the 
representative for the coach cleaners, should be the spokes¬ 
man for the group. When they got to Mr. Cole’s room he 
first took the names and addresses of the men and asked 
who was going to represent the laborers and the witness, 
Ed Carter, gave his name. Mr. (’ole then asked who was to 
represent the coach cleaners and Mr. Rice gave his name 
and gave Mr. Cole the letter showing his authority to rep¬ 
resent the coach cleaners. The witness then advised that 
the power house employees to whom a similar telegram 
had been sent did not belong to the National Federation and 
was headed by a Mr. C. C. Good, a white man, the organiza¬ 
tion being white, but the round house laborers were a part 
of the National Federation. 

i Mr. Cole, the witness said, then told them the nature of 
the complaint and then advised that the colored workers 
go along with the white organization until they learned 
more about technical points of organization. To this wit¬ 
ness objected, explaining to Mr. (’ole that in 1925 lie had 
i paid the joining fee in this organization for 19 men at 
Texarkana to the general chairman, and the money was 
refunded with the statement that there was no place in the 
organization for Negroes. To which Mr. (’ole made no 
reply. Mr. Cole again took the names, addresses, 
70 and telephone number, with the understanding that 
if there were to be an election he would notify the 
witness; and he took the name and address of Mr. Rice, so 
that in case there were an election he would notify him at 
Houston, taking his office hours and his residence phone; 
and then they left the hotel; it not being known then, even 
by Mr. Cole, as to whether or not an election would be held. 
i Mr. F. AY. Washington and the witness Ed Carter, 
walked together to the Union Station. At the station Wash¬ 
ington asked Carter if he wanted to make some easv money; 
to which he replied “that depends’’. Then Washington 
said: 

In the event that an election is called, you and I would 
make more personally from the A. F. of L. than we ever 
would get from the National Federation of Railway 
Workers. 
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To this witness Carter staled that he was not interested, 
saying in further detail: 

In the first place I would not betray the men that I 
represent for all the money that the A. F. of L. had, and 
even if I had an opportunity of representing a group of 
men from the A. F. of L. I would not betrav them to the 
C. I. 0. 

Witness returned to Texarkana and never received any 
further notice about an election with regard to the laborers, 
lie knows nothing of any such election being had and the 
contract for them made by the National Federation is still 
in existence. Witness knows nothing of any election being 
had regarding power house employees. Witness explained 
the statement that President Fairchild had indicated that 
he wanted him to act as observer by stating that Mr. Fair- 
child had agreed that lie, Carter, would act as observer for 
his own organization, laborers, in the event of an election. 

Cross examination 


Bv Mr. Stern: 

The witness testified that he had not seen any notice 
posted by the railroad stating that there was going to be 
an election of the coach cleaners, and that his place of work 
as a laborer in Texarkana was right where the coach clean¬ 
ers worked, as the shop and yard were all one in Tex¬ 
arkana. 

71 Cross Examination 


Bv Mr. Mulholland: 

The witness stated that if there was an election for the 
laboring craft that he was to act as observer, in his capacity 
as general chairman of the laborers’ craft, and that Mr. 
Rice was to be the observer too for the coach cleaners and 
that President Fairchild wanted him, Carter, there par¬ 
ticularly to agree on whether or not the ballots were to be 
mailed out or carried to the individuals; and the witness 
stated that he thought he had a right to act and was quali¬ 
fied as observer by virtue of his being a general chairman. 

By the Court: 

Q. Then wouldn’t that same rule provide for F. W. Wash¬ 
ington, being general chairman of the Coach Cleaners, to 
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ad as observer for his craft ? A. Not unless it was agreed 
between the men and the general chairman. 

Q. And also the same rule covered the case of the Coach 
Cleaners as covered the case of the Shop Laborers. If you 
as general chairman of the Shop Laborers were to be ob¬ 
server at an election involving your craft, by the same rule 
wouldn’t F. W. Washington, general chairman of the 
Coach Cleaners, act as observer in any election involving 
the Coach Cleaners? A. No, sir, Judge. 

Q. Why not ? A. On this ground, if the men if not 

pleased with F. W. Washington being general chairman 

make complaint to the general president, of course he takes 

that authoritv awav from him. 

• • 

i Q. Yes. A. Then he would have authority to put in some¬ 
one else to represent them. 

Q. Now, did the men, the Coach Cleaners, say that 
72 they were displeased with F. W. Washington? Did 
they ever make any effort to say that they didn’t 
want Washington to be observer at this election? A. Not 
that 1 know of, in this particular election. 

The Court. That is all. 

The Witness. But there was a complaint, if you will 
;dlow me. Judge, there was a complaint. 

You remember I made the statement a while ago that I 
inet in Fort Worth in June. The first notice that F. W. 
Washington got from the Mediation Board was June 1, and 
then after that got out that the Brotherhood of Carmen was 
going to take over the contract of the Coach Cleaners, the 
p'.en had an election and then they didn’t want Washington 
to deal with the Mediator in their behalf, the Carmen, in 
their behalf. 

By the Court: 

Q. The members of the Coach Cleaners did take action 
and sav that they did not want F. W. Washington to repre¬ 
sent them? A. That is right. 

0. That was why Mr. Rice was designated? A. That is 
it, yes, sir. 

Bv Mr. Stern: 

The witness testified that the meeting at which ’Washing¬ 
ton’s authority was taken away was one in June, at which 
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Kolia, Kico, Washington and himself were present, that 
there had been a prior meeting, that Washington notified 
Rice to come over to Fort Worth and Rice notified me to 
meet him there. When I got there the complaint that the 
men had made against Washington confronted me. Then 
Washington agreed in the presence of Rolla, Rice, and the 
witness that Mr. Rice would deal between the Carmen and 
the National Federation of Coach Cleaners. 

Bv Mr. Mulholland: 

%r 

The witness stated that he only knew what he 
73 heard that day about a meeting of the coach cleaners 
protesting against Washington’s acting as observer. 
At the meeting he attended Washington had authority 
designating Rice as observer. 

Bv Mr. Cobb: 

w 

As plaintiff’s exhibit No. 9, the Constitution and By-Laws 
of the Brotherhood of Carmen was offered in evidence and 
the following extract read therefrom: 

Mr. Cobb. This is the qualification for membership. 

Section 6, clause (a): 

“Any white person between the ages of 16 and 25 years, 
who believes in the existence of a Supreme Being, who is 
free from hereditary or contracted diseases, of good moral 
character and habits, who is employed at the time that he 
or she makes application for membership as a railroad, 
electric or motor car builder or repairer on any class of 
cars, wood or steel, car inspector, car oiler * * etc. 

Whereupon the Court asked: 

“Now, let me ask counsel for the defendant, especially 
for the Brotherhood, is it admitted that only white people 
are allowed to join the A. F. of L.?” 

Mr. Mulholland answered: “No, your Honor”. 

The Court then said: “I am asking you as a member 
practicing before this Bar. Now, is that the fact?” 

Mr. Mulholland: “No, colored men can become members 
of the colored lodges that are set up. That is why I offer 
this section of the constitution.” 

Mr. Mulholland then read Section 6, clause (c), subordi¬ 
nate lodges: 
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“On railroads where the employment of colored persons 
has become a permanent institution, they shall be admitted 
to membership, in separate lodges. Where these separate 
lodges of negroes are organized they shall be under the 
jurisdiction of and represented by the delegates of the near¬ 
est white local in any meeting of the Joint Protective 
Board, Federation or convention where delegates may be 
seated. ’ * 

The Court. “Thev cannot become members of vour 

* * 

organization itself ? 

i74 Mr. Mulholland: “If your Honor please, they 
have separate colored locals.” 

Mr. Cobb: “If he does net want to offer that part, we 
want to offer that part he just read.” 

The Court: “I want the facts in the case. Now, you 
must have gone over this many times in your organization. 

“To what extent are colored people as individual 
negroes, say, allowed in the A. F. of L. or in the Brother¬ 
hood of Carmen ? Can a person of the Negro race become 
a member of the A. F. of L.?” 

Mr. Mulholland: “Well, my position, your Honor, is 

1 that thev can. It mav be considered a restricted member- 
• % 

ship perhaps according to this.” 

***** 

The Court: “I just want it clear. They may come in as 
separate lodges?” 

Mr. Mulholland: “Yes.” 

The Court: “Now, when they come in as separate lodges 
can they have representation on the affiliated organization 
i that is going to represent them as a lodge?” 

Mr. Mulholland: “It is a little difficult for me to answer 
that question.” 

The Court: “I am just asking you in order to save the 
Court the time of reading vour bv-laws and constitution. 

“You know the answer to that. What is the answer?” 

Mr. Mulholland: “Well, as matter of fact, your Honor, T 
have been through it a number of times and perhaps I can 
clear up this. I will give you an answer if I am able to do 
it, that the representative organizations on these, I would 
say possibly that these men would have no vote in the selec¬ 
tion of a representative, if that is what you are driving at.” 
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The Court: “Would have no vote in the selection of 
representatives and they could not be one among those 
representatives either, could they? 

7o Mr. Mulholland: “Well, I could not say. They 
probably could be selected as such because it is a 
representative organization. ’ ’ 

The Court: “I know you have several steps between the 
A. F. of L. You have different steps until you get down to 
what you call the lodge or association of people belonging 
to the same craft; isn’t that so? You have several steps 
down.” 

Mr. Mulholland: “That is right.” 

The Court: “Now, vou sav these Carmen that work as 
Coach Cleaners mav form a lodge and be a part of the A. F. 
of L.” 

Mr. Mulholland: “That is correct.” 

The Court: “Now, the coach cleaners that would come 
under some organization just above them, would that or¬ 
ganization be your Brotherhood of Carmen?” 

Mr. Mulholland: “Yes, in this particular situation.” 

* # * * * 

The Court: “Now, could any member of a lodge of Coach 
Cleaners become a member of the Brotherhood of Railway 
Carmen, so far as their representatives or general com¬ 
mittee or executive committee or any of their officers are 
concerned?’’ 

Mr. Mulholland: “I don’t presume so, as a practical 
matter.” 

7(> Robert F. Cole a witness called on behalf of de¬ 
fendant National Mediation Board. 


1)i rect exain inat ion. 

By Mr. Stern: 

Mr. Cole testified that he is the Secretary of the National 
Mediation Board, and that at the time when the election 
was held he was a Mediator of the said Mediation Board. 
Tie outlined the various ways in which he had been em¬ 
ployed, and explained the duties of a mediator in the fol¬ 
lowing language: 

l was first a locomotive fireman on the Southern Pacific 
Railroad, later being promoted to engineer. T went to 
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work for the railroad company in 1904. Then in 1917 I 
was appointed a member of ihe Nevada Industrial Com¬ 
mission, and was ex officio Labor Commissioner of the State. 
I served in that capacity for three years, when I was made 
assistant secretary of the United States Railroad Labor 
Board, which had its headquarters in Chicago; and was 
with that Board, as assistant secretary, until 192(j, when 
it was abolished. There was a succeeding board created, 
which was known as the United States Board of Media¬ 
tion, and with that Board I was chief of the Division of 
Administration for about two years, and thereafter was a 
field mediator for that Board until 1934, at which time it 
was replaced by the present board, the National Mediation 
Board, and I was continued with this new board, as a field 
mediator, until June of 1938, at which time I was appointed 
to be secretary of the Board. 

Q. What are the duties of a mediator? A. Well, the 
duties of a mediator are to go into the field and mediate 
disputes between carriers and their employees; also to in¬ 
vestigate representation disputes when so directed by the 
Board. 

A letter from the Board to Mr. ('ole which authorized 
him to handle this investigation was offered in evidence 
(Defendants* Ex. 5). Witness stated that he first got a 
telegram from the Board telling him to investigate and set¬ 
ting the date for him to commence as November 29 at Dal¬ 
las, Texas. On the 29th he met various committees com¬ 
mencing with representatives of the Railway Employees 
Department of the American Federation of Labor, whom 
l}e saw first because they were the applicants. Pie stated 
that the cases he was supposed to investigate were those of 
the coach cleaners, and power house employees and railway 
shop laborers—two separate groups—who were notified by 
telegrams sent out from headquarters of the Board at 
Washington, advising them of the date and reason 
77 for the meeting. 

He stated that the representatives of the A. F. of 
L. claimed that there was a dispute amongst the coach 
cleaners and also among the laborers and power house 
employees, and in support of this produced evidence in 
the form of authorization cards signed individually by em¬ 
ployees of the Texas and Pacific Railway Company. Wit- 
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ness stated that there were a substantial number of these 
complaints, or authorization cards, and after stating that 
it was not Hie policy to disclose the number of authoriza¬ 
tions stated thereafter that there were forty-two, who signed 
as belonging to the coach cleaning class and a smaller pro¬ 
portion signed these authorizations with respect to the shop 
laborers’ craft. The object of the investigation at that 
time was to determine whether there was a dispute among 
the employees. 

Thereafter he met the representatives of the National 
Federation of Railway Workers, there being present Floyd 
Washington. General Chairman of the Coach Cleaners, and 
Jake Rolla, who was local representative of the Coach 
Cleaners, and Ed Carter, who was General Chairman of the 
Laborers’ group, and Mr. C. W. Rice, who was General 
Organizer; and there was a man who called himself W. F. 
Bledsoe, of Marshall, Texas, who came as adviser, I be¬ 
lieve. 

The witness stated that Rice identified himself as gen¬ 
eral organizer. The Mediator asked questions of the gen¬ 
eral chairman—Ed Carter for laborers and F. W. Wash¬ 
ington for the coach cleaners, since they were the men who 
lived right on the property and knew the answer to the 
questions. Mr. Rice talked principally about organiza¬ 
tion and the condition of Negro people having an organiza¬ 
tion separate from the whites. Witness denied that he said 
it would be better for the Negro laborers and coach clean¬ 
ers if they joined the white organization. 

Q. Did you say it would be better to go along with the 
white organization for a few years until they learned the 
technique of collective bargaining? A. No, sir; I 
7S did not. 

Q. Is there anything allowed to a mediator that 
you did not comply with? A. The only thing is I have to 
be impartial and neutral in all such mattters; and I try 
to be, and I am. 

Q. Did you ever state anything like that, indicating that— 

Mr. Hayes (interposing). I object. 

By the Court: 

Q. Did you say substantially anything of that kind at this 
meeting? A. No. I said nothing that would lead them to 
believe that. 
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The representatives of the National Federation of Rail¬ 
way Workers felt that no dispute existed because they had 
an agreement with the management. Upon being asked 
with respect to the holding of an election he had merely 
stated that he would report the result of his investigation 
to the Board at Washington, and that the Board would 
determine the method of procedure they would follow for 
determining who was the representative of the employees. 

The Board does not always hold elections in these cases. 
Nothing was said directly as to who would be notified of 
the next step to be taken. Mr. Rice indicated his willing¬ 
ness to return to Dallas if it was necessary. Rice first 
made the statement that he would like to get back to Hous¬ 
ton, if he could. Mr. (’ole advised him that so far as his 
inquiry was concerned lie had no further questions, and 
that he [Rice] might return to Houston. Witness took 
down Rice’s number in order that he might get in touch 
with him if he needed him any further; and said he took 
the phone numbers of the general chairman on each side. 
Rice made no request as to being notified as to the next 
step but stated he would return to Dallas, if he were 
needed. Mr. Cole stated he would get in touch with the 
general chairmen of both crafts if he needed further in¬ 
formation or any further action. 

In answering a question as to whether a decision 
71) would be reached in a week or 10 days, Mr. Cole 
stated that be might have said that it would only 
take a week or ten days to conclude the case under any 
method which the Board might use. He said it would not 
take longer than a week or ten days. His experience in 
holding similar elections and the number of employees in¬ 
volved led him to believe that the case could be disposed of 
in that time. 

Q. Did you hear Mr. Rice testify that you had agreed 
to let him know if an election was to be held? A. Yes. 

Q. Is that statement correct? A. No; it is not. 

At this conference it was not decided as to what would 
be done in either dispute but simply that he would make 
his report to the Board in Washington of the facts gathered. 
Thereafter, within a day or two through the representatives 
of the carrier, he obtained information as to the number 
of employees in each craft. He then sent a telegram to 
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the Mediation Board, giving the statistics of the election 
—the number of employees involved and number of au¬ 
thorizations submitted as to coach cleaners and shop lab¬ 
orers. Witness then received a telephone call from Mr. 
Cook, then Secretary of the Mediation Board, to the effect 
that the number of authorizations for the laborers was 
very small and suggesting that he attempt to get the 
Brotherhood of Railway Carmen to withdraw that part of 
the case, which he subsequently succeeded in doing, and so 
advised the Mediation Board by wire. Witness then, on 
December 2nd, received a telephone call from Mr. Cook to 
have an election among the coach cleaners. Witness stated 
he ])repared an election notice and ballots and delivered 
them to the officials of the Railroad Company, Mr. J. A. 
Somerville, President of the Texas and Pacific Railway 
Company, Mr. W. H. Tobin, his assistant general 
80 manager, and others the same afternoon, with the 
request that they be posted on bulletin boards an¬ 
nouncing the election of the coach cleaners. Mr. Cole had 
not seen any of the notices being posted up, but he had 
seen them on the board at Fort Worth. A notice of elec¬ 
tion was admitted in evidence as Defendant’s Ex. 6. (See 
p. , infra.) 

Witness stated that on December 2nd, he called Floyd 
Washington, General Chairman of the Coach Cleaners, at 
Fort Worth, on the telephone and advised him that an elec¬ 
tion would be held and that under the rules of the election 
his organization would be entitled to have an observer 
present. 

Q. Did you tell Washington that he was to be an observer 
for the National Federation? A. Xo, I did not. I asked 
him if he wanted to appoint someone as an observer, and 
he said he would act himself. 

Q. Why did you notify Washington on the telephone 
instead of anybody else? A. Because he was the ranking 
officer on the Texas & Pacific Railway in that particular 
craft, being General Chairman of the organization for the 
entire system. 

Q. Why didn't you notify Rice? A. I did not regard it 
as necessary. I got in touch with the general chairman of 
the organization. 


* # # * # 


NATIONAL FEDERATION OF RAILWAY WORKERS VS. 


72 


i Q. Do you usually notify, or is it customary for you as 
a mediator to notify more than one officer of each organiza¬ 
tion? 

Mr. Cobb. T object. 

Mr. Stern. On what ground? 

Mr. Cobb. On the ground that his answer should be what 
he did in this case. 

The Court. Oh, well, it may go out. The law is that he is 
not required to notify anyone. 

Mr. Stern. That is correct. 

The Court. But that he may do it, and he testifies that 
in this case he did actually notify the general chairman of 
the coach cleaners, Floyd Washington. 

81 The names of the persons eligible to vote were de¬ 
termined by securing from officers of the railroad 
company a copy of the October payroll for coach cleaners. 
The October payroll was used because it was the latest 
complete payroll available as of November 29th, when the 
request was made. 

: Mr. Cole asked for the list of voters before it was de¬ 
cided to have an election; he got the list of eligibles De¬ 
cember 1st. This list of eligible voters, as obtained from 
the officials of the Railway Company, was offered in evi¬ 
dence (Defendants’ Ex. 7, printed infra , pp. ). The 
list was submitted to the National Federation of Railway 
Workers and the Brotherhood of Railway Carmen, Edward 
M. Ware, Vice-President of the Railway Employees De¬ 
partment, and Floyd W. Washington, system chairman of 
the National Federation of Railway Workers, attesting the 
correctness of the list. 

The election day at Fort Worth was set for December 
4th. The election was conducted partly by ballot box and 
partly by mail; this was done to save the expense of run¬ 
ning all over the large Texas and Pacific system. About 
forty per cent of the men were at Fort Worth. The eligible 
list was submitted to and approved by a representative of 
the Brotherhood of Carmen and a representative of the 
National Federation of Railway Workers. 

The witness testified as follows as to how the election was 
conducted : 

A. On December 4th, 1 went to Fort Worth, Texas, and 
there I met Mr. Ware, the observer for the Brotherhood. 
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and Mr. Floyd "Washington, the observer for the Federa¬ 
tion. We went into the railroad vards, where the coach 
cleaners worked, to the foreman’s office, and there we set 
up the election box, and there was a table upon which it 
was placed, and exhibited the list of eligible voters, and the 
ballots that were to be used In the election. Those ballots 
were initialed by the two observers and myself. 

Q. They were initialed before being used, do you mean? 
A. No, they were initialed at the time and as they were used. 
Then we had the list of eligible voters before us, and the 
employees came in. one by one, to the ballot box, and we 
handed them a ballot, and thev went into a small side room 
where they could vote in secrecy, and voted their 
K2 ballot, and folded it and brought it back and dropped 
it into the suitcase that had a slit in the top of it, 
being a locked suitcase; and each employee repeated that 
action. 

Q. Why did you mark vour initials on each ballot just 
before it was voted? A. So that no substitute ballots could 
be put in, or changed at any time, as an ordinary matter of 
precaution. 

Q. And after the ballots were deposited in the ballot box, 
what was done with the box ? A. After the voting was con¬ 
cluded—and I believe all the men voted that were on the 
list there except two—those ballots were removed by the 
two observers and myself from the ballot box, placed in a 
large Manila envelope and sealed, and the envelope with 
the ballots was taken to a United States mail box at the 
Texas & Pacific Railway station, and dropped into that 
box. They were addressed to the National Mediation Board 
in the care of the Postmaster at Dallas, Texas. 

0. What was done with respect to the ballots which were 
to be voted by mail? A. Before leaving the voting place 
we mailed those ballots to a list of voters that had been 
furnished by the management and agreed to by the ob¬ 
servers, the addresses on them having been furnished by 
the management, and we mailed to each one of the men a 
ballot, in a Uniled States mail envelope. 

Q. Just what was enclosed in each envelope sent to those 
men? A. There were two envelopes and a ballot. One of 
the envelopes was to be used in returning the ballot; well, 
both of them, in fact, but one of them was to be used for 
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sealing the ballot into what was known as a secret envelope 
without any mailing address written on it, and the other 
envelope was to be used in mailing the ballot back to the 
postmaster at Dallas, Texas. 

The witness stated further that instructions to the voters 
were enclosed on the face of the ballot; and that ballots 
were mailed all at the same time, including ballots mailed 
to all individuals at Fort "Worth who did not vote in person. 
After the balloting and the mailing out of ballots the next 
step was on December 10th, when the following happened: 

A. Floyd Washington came over, as per arrangement, 
and met me at the Jefferson Hotel. He and I walked to 
the post office, and there we met Mr. Ware, and the three 
of us went into the postmaster’s office. By the way, I might 
add here that the postmaster had been previously furnished 
with a letter to receive and hold those particular ballots, 
and not to deliver them to anyone except those whose 
names appeared on the carbon copy of letter furnished to 
the postmaster. So the three of us went into the post¬ 
master's office and produced a copy of that letter, un¬ 
signed, and we signed that letter in person, where* 
83 upon the postmaster delivered to us all mail in his 
possession marked to the National Mediation Board 
in his care. 

Q,. Did you get the ballots in sealed envelopes l A. They 
were in sealed envelopes. 

Q. What did you do with them ! A. The three of us took 
them to my room in the Jefferson Hotel. 

I Q. Then what did you do ! A. We put them on a table— 
well, first we checked off the names of those who had voted 
by mail. Their names and addresses were written in the 
upper left-hand corner of the envelope. We checked those 
names off against our mailing list. After that was done 
we proceeded to remove the outside envelope, and destroyed 
it, and threw it into the waste basket. Then we had before 
us the sealed secret envelopes. When we had all of those 
together we opened those, and all the envelopes were piled 
on the table in front of us. 

Q. Do you mean envelopes? A. I mean ballots were piled 
bn the table in front of us. We mixed them up so that 
nobodv would know who had voted them. 
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Q. Had you opened the bi<*‘ envelope? A. Yes. That was 
opened at the same time, and they were mixed in with 
the others. So we had before us, 77 I believe, ballots. I 
unfolded those, one by one, and laid them out in two piles, 
and the two observers then examined those ballots and 
counted them, each for himself. In addition thereto I 
counted the ballots, after they had finished, in each pile or 
for each side. 

Q. What was the result of the count of the ballots? A. 
There were 42 votes for the Railway Employes’ Depart¬ 
ment, and there were 35 votes for the— 

Q. (Interposing) By “Railway Employes’ Department 
you mean for the Brotherhood? A. Yes; and 35 votes for 
the Federation. 

Q. Could you tell from the eligible list, Defendant’s Ex¬ 
hibit Xo. 7, which of the mail ballots were not returned? 
A. I can. 

Asked as to whether a mail ballot was returned from 
Xoble Coleman, the witness answered “No”; and stated 
that he could determine this because there was no check 
mark opposite his name. No ballot was received from J. 
T. Hanson, nor from Charlie Johnson (or C. Johnson), nor 
from Herbert Robinson, because their names were not 
checked on the list. 

Mi-. Stern commented that these names were men- 
84 tioned because they testified orally, when depositions 
were taken, that they voted for the National Federa¬ 
tion, except Charlie Johnson, who said he had not received 
a ballot. 

The Witness: The eligible list from the Railway officials 
showed 86 as eligible. The name of one Benjamin Amos 
was not on the eligible list; no ballot was received from 
him and he did not vote in the election. 

In answer to a question as to whether Floyd Washington 
appeared to know what he was doing and as to whether he 
acted intelligently, witness said that he did. 

The ballots were then offered in evidence as Defendant’s 
Ex. 8. It is stipulated by counsel that 42 ballots were 
marked for the Brotherhood and 35 for the National Fed¬ 
eration. The ballots are made a part of this record as 
original exhibits. Witness stated that after counting the 
ballots he put them in an envelope and mailed them to the 
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National Mediation Board, at Washington, D. C., and that 
he did not receive them again until the present litigation 
started. He stated that he reported to the Board the result 
of the election, which said report was signed by witness and 
the two observers was offered in evidence as Defendants’ 
Ex. 9 (see Exhibit C attached to complaint), and witness 
testified it was accurate. Witness stated that at the time he 
sent report to the Mediation Board no complaint or protest 
had been received, nor had he received any protest that the 
nine men who had not voted had not received ballots. 

Defendants offered in evidence five ballots, as Defen¬ 
dants’ Ex. 10-A, B, C, D, E, (which are made a part of this 
record as original exhibits), not counted at the election. 
These ballots were received back by the postmaster after 
the election was held. 

Mr. Stern. Q. Tin* ballot of Noble Coleman is marked 
“Defendant’s Exhibit 10-A”. Can you tell what happened 
with respect to that ballot? A. This ballot was re- 
85 turned by the postmaster as not delivered to the ad¬ 
dressee. 

Q. Now, how about Defendant’s Exhibit 10-B? This is 
the ballot of C. Johnson. A. This ballot was returned by 
the postmaster on account of being unable to deliver it to 
the addressee. 

i Q. What happened with respect to that ballot [10-0] ? 
Whose ballot is it? A. It is the ballot of J. Perkins. This 
ballot was returned by the postmaster stamped “Name re¬ 
peated in directory. Unable to deliver.” 

Q. Here is Defendant’s Exhibit 10-D. Whose ballot is 
that? A. It contains the name of J. T. Hanson, 1876 North 
Roma Street, New Orleans, in upper left-hand corner, indi¬ 
cating he returned his ballot to the National Mediation 
Board at Dallas. It bears the postmark of October 11, in 
New Orleans. 

i Q. Had he voted ? A. No. The ballot did not reach us in 
time to be voted. 

By the Court: 

Q. You say October 11th? A. That is December 11th, I 
believe. It is blurred. 

Mr. Stern: I will ask that this ballot be handed to the 
Court. If your Honor will open the envelope you will find 
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the ballot was voted but returned too late to be counted in 
the election. 

The Court: It shows he voted for the Brotherhood of 
Railway Carmen of America. 

By Mr. Stern: 

Q. This is Defendant’s Exhibit 10-E. Whose is this? A. 
M. H. Garcia, Post Office Box 823, Big Spring, Texas. 

Q. What happened to it? A. This ballot was voted and 
returned to the National Mediation Board at Dallas, Texas, 
but received too late to be counted in the election. It bears 
the post mark December 12. 

Q. Will you hand that ballot to the Court? A. Yes. 

The Court. This ballot shows that he voted for the 
Brotherhood of Railway Carmen of America. 

Q. Why were the ballots of Garcia and Hanson not 
counted in the election? A. They were not received in time 
to be counted. There was a time limit set in the no- 
86 tiee for return of ballots to the postmaster at Dallas, 
and that limit was December 10. 

Q. Ballots received subsequently were returned to the 
Board and you were given them when you were asked for 
the tile in this case by one of the clerical employees of the 
Board? A. That is right. 

Mr. Stern: ‘‘The concrete thing about these ballots, that 

in the case of three out of the five. Robinson, Hanson, and 

Coleman, thev testified orallv thev voted for the National 
• *> •' 

Federation, when these ballots show that Hanson actually 
voted for the Carmen, and that the other two did not vote 
at all. Amos also testified that he voted for the National 
Federation, when he was not even on the eligible list and 
did not vote at all. 

Mr. Cole stated that he had been conducting elections for 
the Mediation Board for ten years, and that he had handled 
some cases involving colored men. The witness knew of 
no complaints as to the way he had handled such cases. The 
certification of the Mediation Board was then offered in 
evidence as Defendants’ Exhibit 11. It is set forth in this 
record as Exhibit C to the complaint. The witness testified 
that where there were disputes the members of the National 
Mediation Board decided who should represent the em- 
ployeed. The witness testified that he found there was a 
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dispute as to representation among the coach cleaners but 
not among the laborers. 

By the Court: 

Q. What did you learn was the issue down there? A. I 
found the number of employees involved, and I found the 
number of employees who had given authorizations in be¬ 
half of the Brotherhood. I also learned that a number of 
the employees were members and supporters of the Federa¬ 
tion, but these were divided, I mean the employees were, 
in their opinions and desires. 

Witness’s testimony was again offered to the effect that 
he found 42 coach cleaners who authorized the Brotherhood 
to represent them, thus creating a division of opinion in 
the matter of representation. 

Direct Examination. 

By Mr. Mulholland: 

Q. Mr. Cole, in this meeting you had with the representa¬ 
tives of the employees, Mr. Washington advised you that he 

was general chairman of the Coach Cleaners, did he 
87 not ? A. He did. 

Q. And that statement was made in the presence of 
Mr. Rice and the other men who were in the room, was it 
not? A. It was. 

Q. And no one at that time objected to him making that 
statement, or questioned the statement, did they? A. No 
one. 

Q. Did you ever tell Mr. Rice that he would be one of the 
observers in the election in the event one was held? A. I 
did not. 

Q. And you did not tell Mr. Washington that he would be 
the observer if any election was held, did you? A. I did 
not. 

Q. As a matter of fact, at the time when this meeting was 
held, you did not know whether there would be an election 
or not. A. No, I did not. 

Cross Examination. 

By Mr. Cobb: 

The witness stated that he was born in Coughlin, Texas, 
in 1883. At one time he was a fireman on the Southern 
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Pacific, Pacific Lines. During that time he belonged to the 
Brotherhood of Locomotive Firemen and Engineers, and he 
knew of no colored men belonging to that organization. 

Q. You stated that some 42 persons had complained with 
respect to the coach cleaners. A. I stated that they had 
signed authorizations designating the Brotherhood to rep¬ 
resent them. 

Q. Have you that authorization here, signed by those 
men ? A. I have. 

Q. May T have it? 

Mr. Stern. If your Honor please, I do not know that in 
this case it is very material, but the records of the Media¬ 
tion Board of authorizations of that character are confiden¬ 
tial, not to be shown to the other union. 

The Court. Because it might affect the employment of 
or the earning of a livelihood by these persons? 

Mr. Stern. Partieularlv if the union thev signed authori- 
zations for lost the election. I do not see how thev are 
relevant here. 

SS The Court. The vote is the thing. 

Mr. Stern. But of course Mr. Cole has no object 
to showing it to the Court. 

The Court. I do not care to see them. 

Mr. Cobb. It goes a little further than that, your Honor. 

We not onlv sav to vou that the number of votes in this 
* * • 

particular matter is important, and we say that is a part of 
our claim, but T have no hesitation in saying that our posi¬ 
tion is this: We say here was an organization, the Broth¬ 
erhood of Carmen, composed of white men. Colored people 
could not belong to it: and that these individuals stirred up 
this alleged complaint, and there was not really any com¬ 
plaint, I mean any bona fide complaint, filed with the Board; 
and that the Brotherhood went around seeking to disrupt 
this organization, to break it down, and that is the reason 
why this complaint is here. I think we have the right to 
show the genesis of this alleged complaint, which we claim 
is a false complaint. We claim here that this thing was 
stirred up solely by this white organization among these 
colored people, some of whom could not read or write, and 
we put into this record the fact that if this organization 
would attempt to represent them, as a fraud, it would not 
be proper under due process of law. We do say there is 
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fraud here, and where there is fraud we have the right 
to expose it. 

The Court: This is a question of admissibility of evi¬ 
dence. 

Mr. Cobb. Yes. 

The Court. I do not want to have a discourse as to races. 
Where is your statement in the bill charging that these 
authorizations, as they have been designated, were obtained 
by f raud ? 

Mr. Cobb. We charge it in the whole thing. 

The Court. Show it to me in the bill. 

Mr. Cobb. 1 say we charge fraud in the whole thing. 

The Court. But I am asking you a question. Have you 
any charge of fraud in the bill? 

Mr. Cobb. I particularly say that we could not have 
charged that these 42 men that they now claim made com¬ 
plaints, that it was fraudulently obtained, because we did 
not know anything about that. 

The Court. You do not know now that there was fraud 
in obtaining it. Have you any allegation in the bill to sup¬ 
port that? 

Mr. Cobb. Yes. 

The Court. Read it to the Court. 

Mr. Cobb. Mr. Hayes is looking for it now. 

The Court. I have looked over the bill, and you ought to 
be familiar with it. You know in your bill there is no such 
charge as fraud in obtaining the alleged authorizations, 
i Mr. Cobb. T particularly stated we did not make that 
charge. 

SO The Court. Well, if there is no such charge in the 
bill that settles that. Then the question is whether 
this Board should be required to disclose what they regard 
as confidential information; that is, the names of persons 
who signed authorizations for another organization. The 
Court will sustain that objection. 

Mr. Cobb. We note an exception to the ruling of the 
Court. 

The witness then testified that he did not state to Rice 
that he would notify him if there was to be an election. He 
knew of Rice’s notification to the Board as same was pre¬ 
sented to him. He knew that the Board was communicating 
with Rice regarding the situation and that the Board had 
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advised Rice an investigation would be had, giving him the 
time and place, and that the Board was in possession of an 
authorization from Washington that Rice should represent 
the National Federation of Railway Workers. That was 
presented to him at the Jefferson Hotel. 

Q. Was there anything that took place in that conference, 
between vou on the one side and the National Federation on 
the other, to lead you to believe that Rice was not the proper 
designee; is not that a fact? A. I had knowledge that he 
had been appointed by Mr. Washington. 

Q. And you had knowledge that the Board had recognized 
him as such ? A. I had knowledge that the Board had ad¬ 
vised him of the investigation. 

The witness stated that he asked for the eligible list on 
the 29th of November and got same on December 2nd and 
the voting was had from the 4th to the 10th of December. 

Under cross examination the witness testified: 

Mr. Cobb: In Fort Worth vou had the vote bv having 
the men come in? A. They appeared personally. 

Q. And at the other places you had it by mail? A. That is 
right. 

Q. That vote was taken in Fort Worth, I believe you said, 
when there were three persons present? A. There were 
two observers and myself. 

Q. Well, three persons altogether? A. Yes, sir. 

Q. And Mr. Ware represented the Brotherhood? 
90 A. Yes. 

Q. And Mr. Washington represented the National 
Federation ? A. Yes. 

Q. You said that you notified the National Federation. 
When vou made that statement vou meant vou notified 
Washington? A. 1 said I notified Washington. 

Q. You never notified any other person connected with 
the National Federation, I mean other than Washington, 
did you ? A. No; I did not. 

Q. How did you notify the A. F. of L.? A. I notified Mr. 
Ware. 

Q. He had been down there with you, I believe? A. He 
appeared whenever there was a conference necessary. He 
had met me on the 29th. 

Q. He had been at several places with you, had he not? 
A. What do you mean by “several places”? 
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Q. I mean in traveling: around the State when you were 
making this investigation. A. He has been the representa¬ 
tive of the organization in other cases that I have had, in 
investigations I have conducted; also Mr. Fairchilds has 
been present. 

Q. Who is he? A. President of the National Federation 
of American Workers. 

Q. You did not notify Mr. Fairchilds of this, did you? 
A. I believe the records of the Board will show that Mr. 
Fairchilds was notified, but not about the election, about the 
dispute. 

• • # # • 

T was not concerned with an election at that time. I was 
concerned with certain facts, upon which the Board would 
determine the method. 

Witness stated that he persuaded the A. F. of L. not to 
press its claim for election both as to the round house la¬ 
borers and the power house employees, the latter of which 
Mr. Good was the head of, for the reason in each instance 
there there were a small number of authorizations. 

Witness stated that he did not notifv Mr. Carter 
91 that the A. F. of L. had withdrawn its application as 
to the laborers. 

Witness further stated that he made the investigation as 
to the number of employees and the number of authoriza¬ 
tions in the manner here described: 

Q. And you made that investigation with whom? How 
did you make it ? A. I got the information with respect 
to the number of employees from the carrier. I got infor¬ 
mation with respect to the authorizations from the A. F. of 
L. I got the authorization cards themselves from the 
A. F. of L. 

Witness stated that after he furnished them with the no¬ 
tice the matter of posting the notice was left to the officials 
of the Texas & Pacific Railway Co. After the first meeting 
with the committee named at the Jefferson Hotel, the only 
coach cleaner he got in touch with was the General Chair¬ 
man of the Coach Cleaners of the Texas and Pacific Rail- 
wav, Flovd Washington. On December 2nd he notified him 
by telephone call that there would be an election for coach 
cleaners. 

I did not regard it as being necessary to call him, Rice. 
Upon being asked why he had not notified Rice, in order 
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that he might appear as an observer, when he had knowl¬ 
edge of the Washington letter of authorization and of the 
telegram of the Mediation Board to Bice and with Rice ap¬ 
pearing with the Committee, witness said: 

Because Mr. Washington was present himself at the con¬ 
ference, and he was the ranking officer on the Texas and 
Pacific of the Federation. 

Having those facts before him, the witness notified Wash¬ 
ington and did not notifv Rice. 

The witness stated that he took the phone and house 
number of Ed Carter and of C. W. Rice. 

Answering the question as to whether anyone of the Fed¬ 
eration knew about the vote and the result of same before 
witness sent notification to the Mediation Board, witness 
stated that he saw the notice on the bulletin board at Fort 


Worth and he assumed that many people know about it, but 
he had no personal knowledge. He stated that the report 
of the election was executed on the 10th of December 


92 and sent immediately to the Mediation Board after 
the vote was counted. The notices were posted in 
public where anyone could read them. As far as personal 
knowledge was concerned Fort Worth was the only place 
that he knew where notices were posted on the bulletin 
board. He gave the notices to the officials of the Railway 
Company at Dallas, Texas, and told them to post them at 
different stations and yards, but witness delivered them 
nowhere else. 


The witness does not know of any complaints made 
against him since he has been a mediator. 

Witness stated that the notice was posted at Fort Worth 
on December 4th to his knowledge, the day of the voting at 
Fort Worth. He does not know when it was posted prior 
to that day. 

Two men failed to appear in person at Fort Worth and 
ballots were mailed to them at once. 


Witness testified he knew Mr. Ware and understood that 


he was the Vice-President of the Brotherhood of Railway 
Carmen: that he saw him and Washington together at 
Fort Worth; that he met the two of them at the railroad 
station in Fori Worth on the morning of the 4th and that 
he had seen them prior to that time at the conference in 
Dallas. 
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Re-Direct Examination. 

By Mr. Stern: 

Q. You testified that you told Washington over the tele¬ 
phone to meet you at Fort Worth at a particular time and 
place. Did you tell him that before or after he said he 
would be the observer for the National Federation? A. 
After he said he would be the observer. 

, Q. Had you any authority for Rice to act as a represen¬ 
tative of the coach cleaners, except the letter sent by Wash¬ 
ington, which has already been introduced in evidence? A. 
I did not know of anv other. 

Q. Why didn’t you notify Mr. Carter of anything after 
the meeting of November 29th ? A. Because the la- 
93 borers were not involved in the dispute at that time, 
for the reason that it had been withdrawn with re¬ 
spect to the laborers. 

Q. The result was that his contention as to the laborers 
was sustained by the Board? A. That is right. 

Q. What is the function of an observer at an election ? 
A. To assist the mediator in handling the ballots, in check¬ 
ing off the names, and counting the ballots at the final meet¬ 
ing. 

Q. Are the services of an observer necessary to conduct 
an election? A. They are not, so far as I can see, except 
as observers. 

Q. The result of the election was not affected, was it, by 
the presence of two persons as observers? A. Not to my 
knowledge. 

Q. You have stated that the notices were posted in Fort 
Worth by December 4th. A. Yes, I saw them there. 

Q. The election was not completed until December 10th ? 
A. That is right. 

Q. Approximately one-half of the coach cleaners on the 
railway were employed in Fort Worth? A. Approximately 
so, yes. 

Q. They knew that there was an election going on by 
December 4th, because the most of them voted in it; is not 
that right ? A. All except two appeared at the polls. 

Mr. Hayes. I take it that question had to do with the 
men at Fort Worth. 

Mr. Stern. That is right. * * * 
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94 Testimony Taken by Deposition 

The following testimony, taken by deposition, was intro¬ 
duced in evidence, as plaintiff’s Exhibit 1. 

The following thirtv-six witnesses testified that thev were 
employed by the Texas & Pacific Railway as coach cleaners, 

that in the election held bv the National Mediation Board in 

•> 

December 1937 thev voted for the National Federation of 

•> 

Railway Workers to represent them, and that they still 
desired to be represented by that organization. Many of 
them testified that, so far as they knew, the election had 
been fairly conducted; none testified to the contrary. Many 
of them testified that they had no complaint as to the wages 
paid by the Railway Company; none testified to the con¬ 
trary. 

Counsel for defendants objected to the questions in which 
the witnesses were asked how they cast their secret ballots 
in the Mediation Board’s election, on the ground that such 
oral evidence was both irrelevant and incompetent. 


1. Clarence Faulkner 

2. Clyde Platt 

3. Clarence Duncan 

4. Jake Rolla 

5. A. J. Upshaw 

6. Lewis Holloway 

7. Leonard Smoots 

8. Leon Smoots 

9. Elija Davis 

10. John Black 

11. Payton Wilkins 

12. Sterling Nolan 

13. B. J. Montgomery, Jr. 

14. Lawson Ansley 

15. Leroy Ansley 

16. Charles Haynes 

17. Jet Davis 

18. Will Laster 


19. Guv Lewis 

20. Noble Cole 

21. Benjamin Gilmore 

22. W. H. Young 

23. A. L. Brewster 

24. C. Washington 

25. C. Hudson 

26. W. M. Howard 

27. Emmett Hood 

28. Benjamin Amos 

29. Pete Adams 

30. Allen Richardson 

31. W. Harp 

32. Willie Charles, Jr. 

33. J. T. Hansen 

34. Herbert Robinson 

35. Rita Lewis 

36. Clifton Ozan 


Floyd W. Washington also testified that he voted for the 
N at iona 1 Fcde ra t ion. 
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The following seven persons testified that they voted for 
the American Federation of Labor: 

1. Doc Holman 5. Sammy Jackson 

2. William White 6. Willie Wilburn 

! 3. Lige Webb 7. Garrett Williams 

4. Eddie Browner 

95 John Young, a witness called on behalf of plain¬ 
tiff. 

Direct examination. 

By Mr. Cobb: 

The witness testified that he lived in Fort Worth and 
that he had worked for the Railway Company for more 
than thirtv vears, and was now retired on a salarv, and 
could not read or write. The best understanding of his 
testimony can be had by quoting therefrom: 

Q. Did you vote in the matter of the dispute between 
the National Federation of Railwav Workers and the 
Brotherhood of Railway Carmen of America as to who 
should represent the Coach Cleaners of the Texas & Pa¬ 
cific Railway Company between December 4th and Decem¬ 
ber 10th, inclusive, vote for one of those organizations to 
represent you with the Railroad Company? A. Yes, sir, 
] went with the railroad boys. 

iQ. Did you vote at that time? A. Yes, sir. 

Q. For what organization did you vote ? A. I do not re¬ 
member the name of it, but it was— 

Q. (Interrupting) Did you vote for the National Federa¬ 
tion? A. No, sir. 

Mr. Mulholland: l object to him leading the witness, the 
witness can tell who he voted for. 

Mr. Cobb: Did you vote for the colored organization? A. 
Yes, sir. 

Mr. Mulholland: I object to that. 

Mr. Cobb: Did you belong to that organization? A. Yes, 
sir, colored railroad organization. 

Q. At the time you voted for that organization was that 
the organization you wanted to represent you A. Yes, sir. 

Q. Is that the organization you want to represent you 
now ? A. Yes, sir. 

Q. How did you vote? A. Well, they gave us a sheet, a 
blank sheet I think, and I crossed out. 
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Q. Did you have somebody direct you, to tell you where 
to put your mark? A. Yes, sir. 

96 Q. After you put your mark, what did you do with 
the ballot? A. 1 put it in the box, I believe. 

Q. And were there any people in the room where you put 
your ballot in the box ? A. No, sir; you mean anyone around 
there? 

Q. Anybody in the room? A. Well, I did not let them 
know what 1 was doing. 

Q. You did not talk to them about it? A. No, sir. 

Q. Just deposited your ballot ? A. Yes, sir. 

Cross-examination. 

By Mr. Mulholland: 

Q. When von came into the room where you were going 
to vote, how many people were there? A. Three. 

Q. The Mediator, Mr. Cole, and the gentleman sitting 
here, was he there ? A. Yes, sir. 

Q. And Mr. Washington? A. Yes, sir. 

Q. They were all three there? A. Yes, sir. 

Q. Who handed you the ballot ? A. If I am not mistaken 
I think the gentleman on the left. 

Q. That was Mr. ('ole, the Mediator? A. Yes, sir. 

Q. Did von tell him at that time that vou could not read 
or write? A. I think T said so, at least that is my idea 
anyway. 

Q. Did you tell him? A. I think I did, if I am not mis¬ 
taken. 

Q. Where did you go after you received the ballot A. I 
went to the room where we changed clothes there. 

Q. Anyone go with you ? A. No, sir. 

97 Q. You went in there all alone ? A. Yes, sir. 

Q. You made vour mark all alone? A. I made my 
mark in there. 

Q. But you could not read? A. No, sir. 

Q. Can you tell us the name of the Union you voted for? 
A. It was the Railroad something, I cannot hardly tell it, I 
am not a man who can read up on such. 

Q. Do you know how the names were arranged on the 
ballot, one above the other? A. I think it was, I do not 
remember, but anyway I was—I understood and I made a 
cross-mark. 
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!Q. Which did you make a cross-mark on? A. It was for 
the railroad. 

Q. How do you know you made it there if you could not 
read ? A. I marked here, vou see. 

Q. There were two places to mark or make the marks. 
A. One for the railroad and the other for— 

Q. (Interrupting:) Who told you how to vote? A. Didn't 
anyone tell me how to vote, they had told me to make a mark 
whichever side you wanted to be on. 

Q. You went out and made a mark? A. For the rail¬ 
road. 

Q. For the railroad? A. Yes, sir. 

!Q. Did you make a mark for the Railroad Carmen of 
America? A. It was the railroad union. 

Q. That is the union, did you make the mark for the 
Brotherhood of Railway Carmen of America? A. Yes, sir. 

Q. That is the way you voted? A. Yes, sir. 

Q. Is that the way you voted? A. Yes, sir. 

98 Q. You made a mark right under that? A. Yes, sir. 

i made a mark for the railroad union? 

Q. Yes. A. Yes, sir. 

Doc Holman, a witness called by the plaintiff. 

99 Direct examination. 

By Mr. Cobb: 

The Witness: I am thirty-eight years old, reside in Fort 
Worth, and have worked on the Texas and Pacific for six¬ 
teen years. I was employed as a coach cleaner in 1937. 1 
voted for the American Federation of Labor in the election 
on December 4th. 

Q. Did you subsequent thereto make an affidavit? A. Yes, 
sir. 

Q. And in that affidavit did you say you voted for the 
National Federation of Railway Workers? A. When I 
signed the affidavit with Mr. Rice? 

Q. You swore to the affidavit to the effect that you voted 
for the National Federation of Railway 'Workers? A. I 
guess I did, Mr. Rice— 

Q. (Interrupting) You swore to it before a Notary Pub¬ 
lic, didn't you? A. If he was a Notary Public I did, if Mr. 
Rice was a Notary Public I swore to it. 
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Q. Didn’t yon swear to it before a Notary Public by the 
name of Fowler? A. No, sir, never been in the meeting— 

Q. (Interrupting) Didn’t you make an affidavit? A. No, 
sir, not to Professor Fowler. 

Q. Did not make any affidavit? A. No, sir. 

Q. No affidavit at all as to how you voted in this case? 
A. No, sir. 

Q. Never made an affidavit before anyone? A. No, sir. 

Q. Didn’t you sign a paper in which you stated that you 
voted for the National Federation of Railway Work- 

100 ers? A. Well sir, I signed a paper all right, but as 
far as reading the paper or anything, I never. 

Q. I didn’t ask you that, I asked you if you did not sign 
a paper saying that you voted for the National Federation 
of Railway Workers? A. Yes, sir. 

Q. Why did yon sign that paper ? A. Why did I sign the 
paper ? 

Q. If you voted for the American Federation of Labor 
why did you sign that paper? A. After I signed it, well, 
Mr. Wilkins, Payton Wilkins, he told me to go down to 
the station and meet Mr. Rice, so 1 did not go at the time 
he told me to, they had Mr. Rice come up on the walk and 
he called me over and told me to sign it with Mr. Rice. 

Q. Who told you that? A. Mr. Wilkins. 

Q. And you signed it? A. Yes, sir. 

Q. And so, if I understand you correctly you signed that 
paper? A. Yes, sir, I signed the paper. 

Q. In which you stated that you voted for the National 
Federation of Railway Workers? A. Well, it was not ex¬ 
plained there to me that way when 1 was signing it. 

Q. Can you read and write? A. I can, but I did not have 
time or at least did not take time to do it. Mr. Rice ex¬ 
plained it to me about the paper. 

Q. Explained it to you, did he tell you what the paper was? 
A. Yes, sir, he told me what the paper was, but he did not 
say that I swore that I voted for this American Federa¬ 
tion or whatever you call it, that Union, he did not tell me 
there was any swearing to it, just asked me would I sign 
with him. 

101 Q. Sign with him? A. Yes, sir. 

Q. Who said that? A. That is what Mr. Rice said, 
he asked me this, “would I sign it”. Mr. Wilkins had me 
come up there. 


DO 
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Q. Did you know that you wore taking an oath at that 
time? A. Xo, sir, I did not. 

# * * 

Mr. Cobb: I want the record to show that this witness 
is an adverse witness, further than that I want it to show 
that he is a hostile witness, T knew that when I put him on 
the stand and { reserve the right to cross examine him and 
search him to the fullest extent of the law, because the rec¬ 
ord shows that he made an affidavit. 


The Witness: 


I am satisfied in a wav with mv 

• • 


salary from the railroad 


company. 

Q. And I will give you an opportunity to say again at that 
tiiiie you signed that paper, which is called an affidavit, and 
you were supposed to have sworn to it, you did not pay any 
attention to it? A. Xo, sir. 

Q. You said you did not read it? A. Xo, sir. 

Q. And it was not read to you? A. Xo, I did not have 
anvone to read it to me, \ did not read it mvself. 

Q. Yon did not have anyone to read to you? A. Xo, sir. 

Q. Can you read? A. T can read some, not to do any 
good, T can read good enough to understand it. 

I went to school to the fourth grade and can read 
102 pretty fair. I do not belong to the Xational Federa¬ 
tion or anything. I signed up with both sides, paid 
fifty cents to the Federation and that is all 1 paid. I do not 
belong to either now and am indifferent as to who repre¬ 
sents me. 


Cross Examination. 


By Mr. Mulholland: 

The Witness: When I voted I went into the room where 
Floyd Washington and two other men were. I think Mr. 
Ware looks like one of them. The other was the mediator 
of the Xational Mediation Board. They asked my name 
and gave me a ballot. I went into another room to mark 
the ballot. Xo one else was there. I signed up for the 
American Federation. I voted my choice at that time. 

Q. Referring to this so-called affidavit, you say you were 
working on the job? A. Yes, sir. 
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Q. And your boss, Payton Wilkins, told you Mr. Rice 
wanted to see you and for you to go and talk to him? A. 
Yes, sir. 

Q. You went over and met Mr. Rice where? A. Upon the 
walk there where I was walking. 

Q. Payton Wilkins told you what he -wanted you to go to 
see him for? A. He was standing there, they had told me 
already before then. 

Q. What did he tell you before then ? A. He wanted me to 
see Mr. Rice to sign up some kind of a paper with Rice. 

Q. Mr. Rice asked you if you would sign up with him and 
vou said ves and signed vour name? A. Yes, sir. 

Q. Was there any Notary Public there? A. No, sir. 

Q. Any other man there? A. No, sir, just Payton 
103 Wilson and Rice and Holloway. 

Q. Did you ever go up to the YMCA and hold up 
your hand and state that that in the paper was the truth, the 
whole truth, etc? A. Never been to the YMCA, no, sir. 

I did not know that the paper signed for Rice was to be 
sent to Washington to be used in connection with a law suit 
pending there. No one said anything to me about that. 

So far as I know I cast an absolute secret ballot in the 
election and the election was fair and honest. 

Bv Mr. Potter: 

m> 

The Witness: I told Mr. Stern and Mr. Potter about six 
weeks ago substantially what I have said today—that I 
voted for the American Federation of Labor because that 
was the way I wanted to vote and that I still wanted to vote 
that wav. 

m> 

Rice told me something about the American Federation 
knocking the colored race out of work at Houston and dif¬ 
ferent things like that. 

Q. State whether or not he told you that you would lose 
your job unless you signed that paper? A. He said it would 
cause us to lose our job; the American Federation -would 
knock us out of our job because we was not working under 
the car workers. 

Q. Was that the reason you signed that paper for Rice? 
A. In other words, about thirty-five or thirty-six hours I 
was pulled out of service, I do not know why, but I was 
pulled out of service by Mr. Perry [General Foreman of the 
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Texas & Pacific Railroad], at least MV. Martin told me to 
go see Mr. Perry, and I went to see Mr. Perry and he told 
me to go back and sign up with Floyd Washington, and I 
could go back to work. 

104 I did not sign up with Washington. I lost three 
days’ time. I signed the paper for Rice after the 

voting. I have been in conversation with Rice about it three 
or four times. 1 was not at a meeting at the colored YMCA 
and was not asked there. They said they did not want me 
at those meetings. Rush Holloway said they voted not to 
have me at any of their meetings. I did not read the state¬ 
ment I signed for Rice and he did not read it to me, but he 
told me what it was. I cannot remember now what he told 
me, it was so much. I do not remember him stating that it 
was a statement that I had voted for the National Federa¬ 
tion of Railway Workers instead of the American Federa¬ 
tion of Labor. 1 am working now. 

Re-Direct Examination. 

By Mr. Cobb: 

Q. Didn’t you tell me that you voted for the A.F.O.L. but 
you wanted the International Federation to represent you? 
A. Well, vou see I could— 

7 v 

Q. (Interrupting) Did you tell me that? A. I? 

Q. You asked me about it and I told you all I wanted was 
for you to come up here and tell the truth? A. I did come 
up here and tell the truth? 

Q. Didn’t I tell you that? A. That is what I come up 

here to tell vou. 

•> 

Q. Didn’t you tell me out there that you wanted the Na¬ 
tional Federation, this Colored Organization, to represent 
you? A. Yes, I told you that, sure, I told you that. 

Q. And when I left you, you asked me—I said all I wanted 
you to do was to tell the truth and the whole truth? A. 
That is what I am doing, telling the truth. You asked me 
for the truth and I told you the truth. 

105 Q. You were introduced to me, weren’t you? A. 
That is what I told you, I did not pay any attention 

to people on the outside, they asked me anything and I did 
not pay any attention, 1 did not tell them anything. 
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10(j Eddie Browner a witness called by the plaintiff. 

Direct Examination 
By Mr. Cobb: 

The Witness: I live in Fort Worth, Texas, and have 
worked at the Texas & Pacific Railroad about three years. 
I voted in the election in December for the American Fed¬ 
eration of Labor. 

Q. And subsequentlv did vou make an affidavit? A. I 
did. 

Q. And in that affidavit you stated you voted for the Na¬ 
tional Federation of Railway Workers? A. Yes, sir. I do 
not know what I swore to, I just signed one, T do not know 
what it was; Mr. Rice was there and I signed it. 

Q. Did he explain to you what you were doing? A. He 
explained to me in his way. 

Q. Can you read and write? A. Yes, sir. 

Q. Did you read it? A. No, sir. 

Q. You did not read it at that time? A. After he ex¬ 
plained it to me, no, sir. 

Q. Why did you sign it? A. I signed it because he told 
me it was an affidavit to get some more votes, that the votes 
were not legal and said I really belonged to the other organ¬ 
ization and he told me there just to sign that temporarily 
and of course if 1 wanted to join something else later it 
would be all right, that that was just for protection of my 
job for awhile and if I wanted to join something else all 
right. 

* # * # # 

( t >. You deliberately swore to a falsehood, didn’t 
107 you, to a lie, didn’t you? A. I do not think so. 

Q. You do not think so? A. No, sir. 

Q. You swore in an affidavit, which affidavit is filed in the 
Court of the United States in the District of Columbia, in 
the City of Washington, and you filed an affidavit in that 
Court in which you swore that you voted for the National 
Federation of Railway Workers, and at that time you de¬ 
liberately swore to a falsehood, didn’t you. A. T was just 
taking his word for it, I do not know what it was. 

Q. You can write, can’t you? A. Yes, sir. 

Q. You signed your name to it? A. I signed it. 
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1 Q. So you just— A. (Interrupting) Signed it for satis¬ 
faction. 

Q. In other words, you deliberately swore to a false¬ 
hood— 

Mr. Mulholland: (Interrupting) I object to that. 

Mr. Cobb: Q. In order to satisfy somebody? A. Yes, 
sir. 

i Mr. Potter: I make the further objection that it is repeti- 
1 tion and has been asked two or three times before and has 
been answered by the witness. 

Mr. Cobb: He never answered as yet that he swore to a 
falsehood. 

i Mr. Potter: He said he guessed he did if what Mr. Rice 
told him was false. 

The Witness: Yes, sir. 

Mr. Cobb: Q. You state Mr. Rice told you what was in 
this affidavit? A. I said he did not tell me; he told 
108 me the affidavit was false, stated if we did not sign 
that—stated that the American Federation of Labor 
did not have any contract of their own, said it did not mean 
anything, said go ahead and sign that, said that will be 
i temporary and then if you want to join something later on 
you can join, and said sign this now and this is to protect 
you for your job. 

I am satisfied with my salary with the railroad company. 

The witness described the election substantially the same 
as had Doc Holman. I voted for the American Federation 
1 of Labor. That was the way I wanted it at that time, and 
I have not changed my mind. 

Cross Examination 

By Mr. Potter: 

Q. This affidavit that they have been talking about here, 
in which they say you swore a lie? A. Yes, sir. 

Q. Did Rice read that affidavit to you ? A. No, sir, he did 
not read it. 

Q. Did you read it? A. No, sir. 

Q. Did you understand at the time you signed that affi¬ 
davit that you were signing it in order to hold your job? 
A. Yes, sir, that is what I signed it for. 

Q. Is that what Rice told you? A. Yes, sir, he told us, 
said if we did not sign it—the American Federation of La- 
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bor did not have a contract for themselves, and said if we 
did not sign that we would be out of a job, that the carmen 
and white people would take out jobs. 

Q. And that was for temporary use? A. Yes, sir. 

Q. And that later on you could change if you wanted to ? 
A. Yes, sir, 1 understood that. 

Q. Did you file that affidavit in the United States Dis¬ 
trict Court for the District of Columbia? A. Did 

109 I file it in Court? 

Q. Yes. A. I do not understand you. 

Q. The attorney asked you a moment ago if you did not 
swear to certain things in an affidavit which you filed in the 
United States District Court. 

Mr. Cobb: Which is on file. 

Mr. Potter: 

Q. Did you file any affidavit in any United States Dis¬ 
trict Court? A. No, sir. 

Q. In the District of Columbia or anywhere else? A. No, 
sir. I signed that affidavit. 

Q. Did you do anything other than sign that paper ? A. 
No, sir. 

Q. And hand it to Rice? A. Yes, sir, handed it to him. 
Q. Did you sign it before anybody? A. Yes, sir. 

Q. Where did you sign it? A. At the Colored YMCA. 
Q. Before Fowler? A. Yes, sir. 

Mr. Cobb: 

Q. You said you wanted the A. F. 0. L. to represent you ? 
A. Yes, sir, the American Federation of Labor. 

Q. Did you belong to that organization ? A. I do now. 
Q. Don’t you know as a matter of fact that you cannot 

belong to it as a full-fledged member. 

* * * # * 

110 A. No, sir. 

Q. Do you mean to say you belonged to them and 
affiliated with them and took part in the proceedings? A. 
Yes, sir. 

Q. And voted ? A. Yes, sir. 

Q. When did you join? A. I do not know, but I can give 
you pretty close idea (looking at a paper in his pocket- 
book) ; January 19, 1938. 
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William White a witness called by the plaintiff. 

Direct Examination 
By Mr. Cobb: 

, The Witness: I have been employed by the Texas & 
Pacific Railway since 1903. Tn the election in December 
1937 I voted for the American Federation of Labor. I was 
fiot a member at that time, nor was I a member of the Na¬ 
tional Federation of Railway Workers. 

Mr. Cobb: I announce at this time as heretofore that 
this is a hostile witness and I am going to cross examine 
him because he made an affidavit and is going to testify to 
the contrary, and I want the record to show that, and the 
fact is I expect to show that he was a member at that time. 

Mr. Mulholland: I object to it as being immaterial. 

Mr. Cobb: That may be, but it would not be immaterial, 
I want to give him an opportunity to explain himself. 

Q. You do not know whether or not you were a member? 
A. I do not know—I am not positive about that, because T 
never paid much attention to either one; T decided T would 
i go to the American Federation, the other side was 
111 not doing very much, and after so long a time I de¬ 
cided that. I may have voted for—I may have been 
a member. 

Q. What did you say? A. I say I may have been a mem¬ 
ber of that organization before, but I do not remember just 
now. 

• * * 

Q. Didn’t you sign an affidavit saying that you voted for 
the National Federation of Railway Workers? A. If I did 
I did not understand it. 

Q. Didn’t you sign an affidavit to that effect? A. \ did, 
T think T signed the paper all right. 

Q. Why did you sign the paper? A. That paper was 
signed for this reason: They said that all that did not vote 
with them in the National American Federation, they were 
going to run them off of the job, the American Federation 
man was going to run them off of the job. 

Q. Who said that? A. The committee. 

Q. What committee? A. They have a committee down 
there, Faulkner and Hollawav and Wilkins, Payton Wil¬ 
kins. 
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Q. Yon signed that paper? A. In order to protect my 
job. 

Lige Webb a witness called by plaintiff. 

Direct Examination 
By Mr. Cobb: 

Mr. Cobb: I want the record to show that this is an ad¬ 
verse witness and a hostile witness. 

The Witness: I live in Fort Worth and work for 

112 the Texas & Pacific exactly eight months. I was 
working for them last December. T voted in the elec¬ 
tion for the A. F. 0. L. but T did not belong to the A. F. 0. L. 
at that time. I do now. 

Q. You subsequently signed an affidavit, that is a paper 
in which you said you voted for the National Federation of 
Railway Workers? A. I signed an affidavit. 

Q. Where did you sign that affidavit? A. I do not under¬ 
stand you? 

Q. What place? A. At the YMCA building. 

Q. Signed it before a Notary Public named Fowler? A. 
T did. 

Q. And in that affidavit you stated that you voted for 
the National Federation of Railway Workers, didn’t you? 
A. I did not read it. 

Q. You knew that you were stating in that affidavit, mak¬ 
ing a statement, that you voted for the organization, for 
that organization to represent you? A. No, sir, I signed 
the affidavit for a certain reason. 

Q. I am asking you at that time? A. At that time they 
did not explain to me what it meant or what it was at all. In 
other words, I asked them to explain it to me and there 
wasn’t anybody able to explain it to me; wasn’t anybody 
able to explain it to me at all. 

Q. (’an you read and write? A. Yes, sir. 

Q. Where did you go to school? A. I went to school at 
Tyler, Texas. 

Q. How far did you go ? A. I finished high school. 

113 Q. How old are you? A. Twenty-six years old. 

Q. Twenty-six years old and finished high school? 
A. Yes, sir. 
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Q. That affidavit, the language was couched in simple 
language? A. Yes, sir. 

i Q. Simply stated that you voted for the National Federa¬ 
tion of Railway Workers at a certain date, to represent you 
with the railroad company? A. I do not think it read that 
way. 

Q. Let’s see, you could not understand that language? 
A. I can understand English. 

Q. You could not understand that language in the affi¬ 
davit? A. If it was wrote in English T could understand it. 
1 Q. Was this written in English or was it written in Greek 
or Sanskrit? A. T do not know, he did not give it to me. 

Q. He did not give it to you? A. No, sir; he turned it 
around that wav and asked me to sign it, told me if I would 
sign it what would happen, and if I did not sign it what 
would happen. 

0. Who told you that? A. Mr. Fowler. 

Q. Mr. Fowler told you that? A. And I had been told 
before then, before I left off of the job. 

Q. Who told you that? A. The bosses, Frank Scar¬ 
brough and Wilson and also some of the workers down 
there, Louis Holloway and Charley Faulkner and Leonard 
Smoots. 

Cross Examination 

By Mr. Mulholland: 

i Q. The Notary Public told you what would happen 

HI 4 if you did not sign it and what would happen if you 
did sign it ? A. Yes, said if I did not sign it we would 
lose our jobs and there would be a white man on the job 
and no colored men at all. 

Q. Did you hold up your hand and syear to tell the truth? 
A. No, sir, I did not hold up my hand, he just asked me to 
sign it, he turned it around and said sign it. 1 asked for an 
explanation at the time and he said there wasn’t any ex¬ 
planation to it. 

i Q. Was that all prepared before you got there? A. Yes, 
sir, that was prepared before I got there. 

Q. You went over there under the instructions of the boss 
to see that you signed it, and you signed it and came away? 
A. Yes, sir. 
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Q. Did you know that affidavit was going to be filed in the 
United States District Court at Washington? A. No, sir, 
I did not. 

Cross Examination 
By Mr. Potter: 

Q- You say Fowler told you what would happen to you if 
you did not sign it? A. Yes, sir, said he was left that in¬ 
struction to tell us boys if we did not sign it what would 
happen and what would happen if we did sign it, that if we 
voted A. F. O. L. ticket we would be taken off of the job, 
however we had been quite insulted about it, but if we voted 
A. F. O. L. ticket we would be run off of the job and if we 
went over there and signed it we would be given a better 
job, and afterwards he told us the affidavit had been to 
Washington, D. C. and come back, and they wanted to make 
us sign that the second time and we did not want to go 
back and sign it, and they told us we would be laying our¬ 
selves liable that time for jail or the penitentiary if we 
did not sign that the second time. 

Q. Who told you that ? A. Payton Wilkins and 
Ilf) Lewis Hollowav after the affidavits went to Wash- 

ington, that if I did not sign that second time 1 would 
be laying myself liable and get in the penitentiary. 

Q. Did you talk to Mr. Scarbrough about it? A. Mr. 
Scarbrough talked to me about it. 

Q. What did Scarbrough tell you? A. He talked to me 
and told me to see Jake Rolla and talk to him concerning 
the organization and that Jake would tell me what to do, 
and for me to do whatever he said to do about it. 

Re-direct Examination 

Bv Mr. Cobb: 

* 

I am not working now. I lost my job because I had a 
check garnisheed. 

Sammy Jackson a witness called by plaintiff. 

Direct Examination 
Bv Mr. Cobb: 

Mr. Cobb: This is a hostile and adverse witness and I 
want the record to show that. 


100 


NATIONAL FEDERATION OF RAILWAY WORKERS VS. 


The Witness: T worked for the Texas & Pacific Railway 
for sixteen years up to January 15,1938. In the election in 
December 1937 1 voted for the A. F. O. L. I did not belong 
to it then, but belonged to the National Federation. 

Q. And you subsequently made affidavit, didn’t you? 
A. Yes, an affidavit. 

Q. In which you stated you voted for the National Fed¬ 
eration of Railway Workers ? A. I said A. F. O. L. 

Q. Didn’t you in that affidavit say you voted for the Na¬ 
tional Federation of Railway Workers? A. No. 

Q. You did not say that in that affidavit ? A. No, 
11 (i T did not even read anv affidavit. 

Q. Didn’t you sign a paper? A. Sure, I signed a 

paper. 

Q. Didn’t you say you voted for that colored organiza¬ 
tion of which you were a member? A. No, I did not say 
that. 

Q. You did not say that in that paper? A. Rice gave 
me the paper and I did not ever read it any more than 
discuss it. I did not even read it at all. 

Q. You were disgruntled because you lost your job? A. 
No, I signed it to hold my job. 

Q. And afterwards lost your job? A. Yes, sir. 

Q. And you said two fellows doubled you, double-crossed 
you? A. Yes, Rice— 

Q. (Interrupting) And you said you were double-crossed, 
therefore you were going to state that you voted for the 
A. F. (). L. ? A. Sure. 

Q. Huh? A. I voted for them. 

Q. You said you were going to state that; did you talk 
to anvone about this case? A. You tried to get me to talk 
the other day over at the YMPA and I told you that was 
no place for me to discuss that, you and Rice. 

, Q. You were in there with a number of other men, weren’t 
you, over in the YMOA Saturday night? A. Saturday 
night? 

Q. You saw me there? A. Saw you, saw you and 
117 Rice in the room, you and me and Rice in the room, 
no one but you and me and Rice and came back again 
and this young man was in there. 

Q. This young man? A. Yes, sir. 
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Q. Didn ’t you tell me at that time that you were double- 
crossed? A. Yes. 

Q. Didn’t vou tell me that vou knew you made an affi- 
davit, that vou knew that vou had made an affidavit? A. 
T did not make an affidavit, I signed it 

Q. Did you tell me you were willing to do anything to get 
back at those who double-crossed you? A. You told me I 
was going to get two years and I told you, I said if I get 
two years it will be all right with me, and Rice asked you 
what was the penalty in Texas and you said about two years 
you thought. 

Q. Didn’t I say T did not know what the statute was? A. 
You said von thought about two vears. 

Q. I said if a man was convicted, didn’t I tell you that I 
did not know what the law was with regard to Texas stat¬ 
utes for perjury? A. You did not say that like that. 

Q. Didn’t I tell you T wanted you to tell the truth and 
nothing but the truth? A. I told you that I was going to 
tell the truth about it. 

Q. You said you were not going to—you would talk when 
you got here and you were double crossed? A. T told you 
T would talk when I got here. 

Cross Examination 
By Mr. Potter: 

Q. You talked to me about this in the railroad yards? A. 

Yes. sir. 

118 Q. Told me about what you would testify here? A. 

Yes, sir. 

Witness described the election in the same way as had 
Doc Holman. 

Q. Sometime after that you had a conversation with 
Rice? A. Yes, sir. 

Q. And Rice asked you to sign a paper? A. Yes, sir. 

Q. In which you stated that you voted for the other or¬ 
ganization ? A. Voted for the A. F. 0. L. 

Q. At the time you talked to Rice were you still working 
or had you lost your job at that time ? A. The last time I 
had lost my job, the first time T had not. 

Q. But the last time you were out of work? A. Yes, sir. 

Q. Out of service? A. Yes, sir. 
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Q. And did Rice tell you anything about getting you back 
work? A. Yes, sir. 

Q. If you would sign this? A. Told me if I signed this, 
him and Holloway, if you sign this, told me he would see 
that I got back to work in a few days. 

Q. And is that why you signed that ? A. That is the rea¬ 
son I signed the paper. 

Q. In order to get your job back? A. In order to get my 
job back. 

Q. You were out of work? A. Yes, sir. 

Q. You did not get your job back? A. No, sir, I 

119 haven’t got it until yet. 

Q. At the time you voted you wanted the Ameri¬ 
can Federation of Labor to represent you? A. Yes, sir. 

Q. And your sentiments are still that way? A. Yes, sir. 
# # # 

Q. You signed two papers, didn’t you? A. Signed one, 
Rico was there before the vote came off. 

Q. You signed two papers? A. Two papers? 

Q. Two affidavits? A. Sure, I signed two. The reason I 
sjgned the first one was to hold my job, but I did not. 

Mr. Mulholland: Q. You signed one in January shortly 
after the election? A. Yes, sir. 

Q. What did Rice say to you at that time? A. He told 
nje, he says these votes and things did not go in right and 
what we want to do is to see what is right. 

Q. Did you read that affidavit ? A. Xo, sir, I did not 
even read it. 

Q. Did you know that either of these papers were to be 
filed in the United States District Court at Washington? 
A|. No, sir. I asked him—finally I s?wd if there is anything 
to this I do not want to fool with it, and he said well, there 
won't be anything to it, promised me and Willie Wilburn 
there would not be anything to it. He came and got us off 
the job and we signed these papers in the T & P lunch room. 

Q. Was there a Notary Public there? A. Xo, sir. 

120 Q. When did the Notary Public sign this paper, 
this paper, before you were asked to sign it ? A. It 

was all ready and everything. 

iQ. Did you hold up your hand before a Notary Public 
who swore you that what was in that affidavit was true? A. 
No, sir, there wasn’t any Notary Public there. 
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Q. Was never there, any Notary Public when you signed 
the affidavit? A. No, no one but me and Mr. Rice and Hol¬ 
loway and Charley Faulkner, just the boys that worked 
there. 

Q. You never swore to this paper at all? A. No, sir. 

Q. The Notary Public proposition was put on there af¬ 
terwards? A. Yes, sir, it was put on afterwards. 

Willie Wilburn a witness called by plaintiff. 

Direct Examination 
By Mr. Cobb: 

Mr. Cobb: This is another adverse and hostile witness. 

The Witness: I have been employed by the T & P about 
three years. In the December election I voted for the A. F. 
0. L. I was not a member of it then. I never have been a 
member of the National Federation of Railway Workers. 

Q. Subsequent thereto you signed a paper? A. I did. 

Q. In which you stated you voted for the Railway Work¬ 
ers, the American Federation of Railway Workers? A. 
Yes, sir, I signed the paper. 

121 Q. And that affidavit was false? A. I do not 
know’ whether it was an affidavit, it was just a paper, 
I did not look at it, I did not look to see whether it w T as an 
affidavit or what, all I know it was just a paper. 

Q. Can you read and write? A. A little bit, not so hot. 

Q. Where did you go to school ? A. I went to Pitsburg, 
Texas about 175 miles from here. 

Q. You can read, you can write your name can’t you? A. 
Yes, sir, well enough to understand it. 

Q. Was that paper explained to you when you signed it? 
A. No, sir, it was not. 

Q. Is that your signature (presenting witness with a 
photostatic copy of a paper) ? A. Yes, sir. 

Mr. Mulholland: Let the record show it is a photostatic 
copy. 

Mr. Cobb: Yes, it is a photostatic copy, the original is 
on tile in the United States District Court in Washington. 

Q. You state that is your signature? A. Yes, sir, that 
is it. 

Q. But you did not read the affidavit ? A. No, sir, I did 
not read it. 
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Q. Why did you sign a statement without reading it? A. 

I was not verv much interested in it and if vou want me to 
• » 

I will state it, I could tell why T signed it, I could tell why 
I signed it. The first reason, I turned it down and told 
them first no I would not have anything to do with it. 

Q. Told whom? A. Told Mr. Rice I did not want 

122 to have anything to do with it, and he made two trips 
out to my house and I told my wife to tell him I was 

not there, hut I was there in the house, and after then, after 
five o’clock he told me—Holloway told me Mr. Rice wanted 
to see me. 

Q. Holloway? Who is Holloway? A. He works down at 
the coach job. 

i Mr. Cobh: Q. Go ahead. A. Me and Doc Holman and 
Sammie Jackson met on the walk and signed the paper. 

Q. And turned it over to—did you sign it before Mr. 
Fowler ? A. No, sir. 

Q. Did not sign it before Mr. Fowler? A. No, sir. 

Q. And you did not swear to it? A. No, sir. Mr. Rice 
stated—I turned it down the first time and he said the A. 
F. O. L. could not represent me and they would not because 
I did not belong to it, and he told me—he asked me what I 
would do if I got put on the ground and I said I did not 
know— 

i Q. (Interrupting) Are you working for the Railroad 
Company now? A. I was a few minutes ago when I left 
down there. T am working now. 

Cross Examination 

By Mr. Mulholland: 

The witness: I voted my ballot alone and exactly what 

wav I wanted. All I seen about the election was fair in 

everv wav. 

* % 

123 Floyd W. Washington a witness called on behalf 
of plaintiff 

Direct Examination 

Bv Mr. Cobb: 

Mr. Cobb: I want the record to show that this is an ad¬ 
verse and hostile witness. 
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The Witness: Up until December IS, 1937, he had been 
employed by the Texas and Pacific Railway Company, 
having been so employed for a period of approximately 13 
or 14 years as a coach cleaner until he was laid off as of 
December IS, 1937. He had held the position of General 
Chairman of the Coach Department of the National Feder¬ 
ation of Railway Workers up until the time he had been laid 
off by the Railway Company, December IS, 1937. He had 
known C. W. Rice for three or four vears. He is and was in 
December 1937 the General Organizer of the National Fed¬ 
eration of Railway Workers. 

At the Coach Cleaners election in December 1937, he 
voted for the National Federation of Railway Workers. 
He acted as an observer, in which capacity he had to sign 
ballots, watch the voting, etc. The voting took place in the 
clock room of the Texas and Pacific Coach Yards, at which 
time Mr. Ware, Mr. Cole and the witness were present. Mr. 
Cole, the Mediator, had appointed or suggested him as the 
observer. Prior to that time, Washington, not the organi¬ 
zation, had designated Rice to act in that capacity for the 
time being. He sent to Rice, at Rice’s suggestion, the letter 
marked Plaintiffs’ Exhibit 4, already set forth at p. , 
supra. 

The following affidavit, Plaintiffs’ Exhibit No. 2 (Wash¬ 
ington), was read by Mr. Cobb: 

State of Texas 

County of Tarrant 

I, F. W. Washington, employed as Coach Cleaner by the 
Texas & Pacific Railway Company at Forth Worth, Texas, 
being the same F. W. Washington who acted as observer in 
election held to determine representation of Coach Cleaners 
of the Texas and Pacific and the Texas Pacific Mis- 
124 souri Pacific Terminal Railway of New Orleans, the 
10th day of December, 1937, hereby solemnly swear 
that I was not designated to act as observer in this election 
bv the National Federation of Railwav Workers or anv 
officer therein and that I was not qualified to act in such ca¬ 
pacity and for that reason requested General Organizer C. 
W. Rice to represent the Coach Cleaners on the Texas & 
Pacific Railway Company and the Texas Pacific Missouri 
Pacific Railway Company of New Orleans, and while I was 
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present at such a count of votes I was totally unfamiliar 
with the methods used to determine representation. 

F. W. WASHINGTON 

Subscribed and sworn to before me, a Notary Public in 
and for the County of Tarrant, State of Texas, this the 11th 
day of January A.D., 1938. 

S'. H. FOWLER, 

Notari/ Public. 

■ After designating Pice to act, the witness so notified the 
Mediation Board in Washington, through Mr. Cook, Secre¬ 
tary; and to his knowledge Mr. Cook thereafter had all of 
his communications with Mr. Pice. In the latter part of 
November he met with Mr. Pice and Mr. Cole at Dallas. 

0. And it was the understanding there at that time that 
Mr. Pice here was the certified representative? A. No, sir. 
At that time Mr. Cole did not set a date for the vote to 
be taken, giving as a reason that he had to get further in¬ 
structions from Washington, D. C. 

Mr. Cole later got in touch with him on the telephone ad¬ 
vising him about the date, but he (the witness) did not no¬ 
tify Mr. Pice. He signed at the time when the voting took 
place and the ballots were counted on December 10th. He 
did not know where the ballot box was between December 
4th when the vote was taken and December 10th, when the 
votes wore counted, and Mr. Ware, Mr. Cole, and the wit¬ 
ness were present when the votes were counted, and Mr. 
Cole produced the ballot box. Witness, in answer to a 
Question as to whether or not he had been charged in the 
organization of acting in the capacity of supervisor when as 
a matter of fact he was not, said that he was charged by 
Mr. Pice before the organization. 

125 Upon being asked whether he belonged to the A. F. 

of L. witness stated he did not belong to anything and 
denied that he had stated that he had been appointed Gen¬ 
eral Chairman by Mr. Ware. He knew Ed Carter. 

Q. Did you tell him on the day after this election in a 
conversation with him that it would be better for him and 
for you to pull away from the National Federation and go 
into the A. F. 0. L.? A. No, sir. 
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Q. Did Carter tell you the reason why the boys, I use the 
boys, felt so bitter against you was because Rice had been 
designated to represent the organization and you went in 
there? A. No. 

Q. And the boys felt that you were double-crossing them? 
A. It was Mr. Rice that charged me with double-crossing 
him. 

He was then shown Plaintiff’s Exhibit No. 2, Washing¬ 
ton. lie had signed same at Rice’s request 

A. * * * This is not the truth, I did not dictate it but 1 
signed it in an effort to get my job back, that is what I did 
that for and that is that. 

Q. That is not the truth ? A. That is right. 

Q. It is false ? A. So far as I know about it, it is. 

Q. So at the time you represented or attempted to repre¬ 
sent this organization— A. (Interrupting) No, I repre¬ 
sented them. 

Q. At the time you acted in the capacity in which you did 
for this organization, you were then in full sympathy with 
the A. F. 0. L. representing the Coach Cleaners and the 
Railroad Company? 

# # * * * 

A. No, sir. 

Asked as to whether or not he was acting in good faith 
when he wrote Mr. Cook in June 1937 and told him to deal 
with Rice, he replied: 

Acting always in good faith, and in fact I was out of ser¬ 
vice was the cause of this letter or copy being given to Mr. 
Rice, if you know that, please. 

3 2*6 Cross Examination 

By Mr. Mulholland: 

The Witness testified he had known Mr. Rice for three or 
four years, and during that time, as far as he knew, Mr. 
Rice was not employed by the Texas and Pacific Railway 
Company, nor was he employed as a coach cleaner. Mr. 
Rice was the General Organizer, so appointed by the Presi¬ 
dent. Witness was the General Chairman of the Coach 
Cleaners on the Texas and Pacific Railway Company, and 
had held the position for two years or more. As such 
Chairman he was the representative of all of the Coach 
Cleaners on the Texas and Pacific Railway Company, and 
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as such representative and Chairman had made and signed 
ian agreement on behalf of the Coach Cleaners with the Rail¬ 
way Company. In the event of grievances under this agree¬ 
ment he was the man who met the officers of the company 
to settle the disputes. 

Upon being shown Intervening Defendant’s Exhibit 1 
'(agreement between Texas and Pacific Railway Company 
and the coach cleaners employed thereon, represented by 
National Federation of Railway Workers), he identified his 
signature on same, stating that that agreement was at this 
time in force as fixing conditions of employment of all coach 
cleaners on the Texas and Pacific Railway Company, and 
stated that he was the only officer of the National Federa¬ 
tion who signed that agreement. He signed it as “General 
Chairman, National Federation of Railway Workers”. 

In 1937 a dispute arose between our organization and the 
A. F. of L. as to who should represent these men. In the 
dispute I represented the National Federation, for the coach 
cleaners. In 1937 Mr. Wilson, of the A. F. of L. was circu¬ 
lating authorizations to get the men to sign authorizing the 
A. F. of L. to represent them and he, Washington, was cir¬ 
culating authorizations to get the men to stay with the Na¬ 
tional Federation. I received notice that the A. F. of L. 

had appealed to the National Mediation Board and 
127 about that time I wrote the letter to Rice asking him 
to represent our side. As General Chairman I had 
the right to designate someone to carry on for me. Up to 
that time I had functioned and performed all duties as Gen¬ 
eral Chairman. 

On November 29, 1937,1 had a meeting with Mr. Cole in 
Dallas. 

Q. At that meeting there were present C. W. Rice, Ed 
Carter, J. Rolla, Lincoln Washington, and F. W. Bledsoe? 
A. Yes, sir. 

Q. Were you notified by Mr. Cole and requested to be 
present at that meeting? A. No, sir. 

Q. How did you happen to be there? A. I was notified 
by Mr. Rice. 

Q. Mr. Rice had received the same notice from the Na¬ 
tional Mediation Board? A. Yes, sir. 

Q. Where was that meeting had? A. At the Jefferson 
Hotel in Dallas. 
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Witness stated that they were received by Mr. Cole in his 
hotel room in a very respectable manner. He shook hands 
with us and gave us chairs, or a seat on his bed. Mr. Cole 
discussed with us the question of whether there was a dis¬ 
pute, and it developed that he would have to refer to Wash¬ 
ington (D. C.) to ascertain whether a vote should be had. 
This was the only meeting our group had with Mr. Cole. 

I next received word from Mr. Cole on December 3rd or 
4th. Notices had been posted on the property that the elec¬ 
tion would be held. 

Mr. Ware, Mr. Cole and I put our initials on the corner of 
each ballot, to identify the ballots so no phoney ballots 
could be put in the ballot box. 

Q. When you were ready to hold this ballot or election, 
where did you go? A. We were in the clock room of the 
T & P Coach Yards. 

Q. Did you have a table there? A. Yes, sir. 

128 Q. How did you arrange yourselves at the table? 

A. Some of us sat at the end of the table, I sat in the 
center, Mr. Ware was at the corner and Mr. Cole—Mr. 
Ware was at the corner or at the end and Mr. Cole at the 
end, and T was sitting between the two. 

Q. What did you have in the way of a ballot box? A. Mr. 
Cole had a little box, something like a little—I guess you 
would call it a vanity box, something about the size of that, 
it was locked. 

Q. Locked and sealed? A. Yes, sir. 

Q. With a split in it where you could put the ballots in ? 
A. Yes, sir. 

Q. Did you have a list of those eligible to vote in the elec¬ 
tion ? A. Yes, sir. 

Q. Did Mr. Ware and Mr. Cole each have a list? A. Yes, 
sir. 

Q. Do you know where that list originally came from, 
was it the payroll of the company, coach cleaners? A. I 
presume it was, yes, sir. 

# * m # # 

Mr. Mulholland: 

Q. That was submitted to you for your approval? A. 
Yes, sir. 

Q. And also for the approval of Mr. Ware? A. Yes, sir. 
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i Q. And on the original list covering those who were em¬ 
ployed here at Fort Worth both you and Mr. Ware signed a 
Certification as to the correctness of those eligible to vote ? 
A. Yes, sir. 

1 Q. Let me read it to you: “We the undersigned repre¬ 
sentatives of the organization noted below hereby agree that 
the employees shown on the foregoing shall be considered 
eligible to participate in the election,” and signed for the 
National Railway Workers F. W. Washington, System 
Chairman, did you sign that? A. General Chairman? 

Q. System Chairman? A. Yes, system chairman. 
129 Q. You also agreed upon the list of those at other 
points to whom ballots were to be mailed? A. Yes, 
sir. 

i Q. And you made a like certification as to the correctness 
of it? A. Yes, sir. 

Q. And after you and Mr. Ware and Mr. Cole had signed 
that list that became the list of those eligible to vote in the 
election either by mail or in person? A. Yes, sir. 

Q. Each of you had one of those lists in front of you 
while the election was being held? A. Yes, sir, we did. 

Q. When a man came in to vote Mr. Cole asked his name? 
A. No, sir. 

Q. How did you check with your list then as to whether 
he was on the list or not; did you know him? A. He gave 
his name. 

Q. Did each of you check his name on the list then? A. 
Yes, sir. 

Q. Mr. Cole handed him a ballot? A. Yes, sir. 

I Q. What did the man then do with the ballot? A. He 
took it into the other part of the office, supposed to have 
been two departments, I can explain it to you; this is the 
clock room and this is the door to the office, the main office, 
and then the opposite door on that side "was locked, this 
door opened and he walked in the room with the ballot. 

1 Q. Then he went into the private room alone and marked 
his ballot? A. Yes. 

Q. Was anyone there when he marked his ballot? A. No, 
sir. 

1 Q. When he came out what did he do with his ballot? A. 
Dropped it into the box. 

Q. Was more than one man allowed in that private room 
at a time? A. No, sir. 
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130 Q. Then so far as you know every ballot that was 
east was a secret ballot of the individual voting? A. 
Yes, sir. 

Q. You do not remember how many people voted at the 
election? A. No, sir, I do not remember. 

Q. Were you there all day? A. I was there until they 
completed. 

Q. After the ballots were cast then Mr. Cole took these 
ballots out of the box and put them in a large envelope? A. 
Yes, sir, small envelope. 

Q. And that was sealed ? A. Yes, sir. 

Q. That envelope was taken by you and Mr. Ware and 
Mr. Cole to the post office? A. To the mail box, yes, sir. 

Q. To whom was it addressed? A. I do not know. 

Q. Who w r as it mailed to? A. They were mailed to dif¬ 
ferent points. 

Q. I am talking about the large envelope that contained 
the ballots that were cast here in Fort Worth, that was 
mailed to the post master at Dallas, was it not? A. Yes, 
sir. 

Q. So that as far as you know all of the ballots cast in 
Fort Worth went to the Post Master in Dallas, Texas? 
A. So far as I know, yes, sir. 

Q. Then you proceeded to mail out these that went by 
mail? A. Yes, sir. 

Q. Were you present when those were mailed out? A. 
Yes, sir. 

Q. I wish you would tell us how that plan was arranged 
for taking absent votes, the mail votes, what kind of enve¬ 
lopes they had, etc.? 

* * * * * 

A. First they were put in a small envelope, the ballot was, 
and then a large one. 

202 # # # * # 

Q. In making up this envelope that went to the 
voter, the employee who was going to vote by mail, you sent 
him a ballot and then the envelope in which he got his bal¬ 
lot and sealed in another envelope and addressed to the 
postmaster or someone in Dallas, Texas? A. Yes, sir. 

Q. So that when those votes came back you opened up 
one envelope and took of the plain envelope in which was 
his ballot? A. Yes, sir. 
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Q. So that in opening up the envelope yon would not 
know who the ballot came from? A. No, sir. 

0. Then you again came to Dallas on or about the 10th of 
December for the purpose of counting the votes? A. Yes, 
sir. 

O. There vou met Mr. Ware and Mr. Cole? A. Yes, I 
did! 

Q. The three of you went to the post office then ? A. Yes, 
sir. 

i Q. To get these envelopes, the large envelope that con¬ 
tained the vote for Fort Worth? A. Yes, sir. 

Q. So far as you know the envelope that you three mailed 
here at Fort Worth to the postmaster in Dallas remained 
there until the three of you picked it up? A. Yes, sir, as 
far as T know. 

The witness, Mr. Ware and Mr. Cole then signed for the 
ballots and took them to Mr. Cole’s room in the Jefferson 
Hotel. 

Q. That I take it the envelope containing the Fort Worth 
ballots were opened and put on the table? A. Opened and 
put on the table and threw the envelope in the wastebasket. 

! Q. Who opened the other envelope that came in from the 
individual voters who voted by mail? A. Mr. Cole. 

0. ITow did he open those, did he open and throw one in 
the wastebasket and get the plain envelope and put 
132 it on the table? A. Opened every one and threw the 
envelope in the wastebasket and put the ballots on the 

table. 

Q. Whether they came by mail or voted in Fort Worth, 
they were put on the table? A. Yes, sir, all mixed up and 
stirred up together. 

Q. Mr. Cole mixed them all up? A. Yes, sir. You could 
not tell anvthing about it. 

Q. ITow did you proceed to count them? A. Mr. Cole 
read and we checked behind him and then we would read 
and vice versa. Mr. Cole would call them as the ballots 
came and we would check behind so it was reversed and Mr. 
Ware and I, we would check, and I would call and check 
the third time. 

Q. Did Mr. Cole hand to you and let you examine every 
vote that was against you ? A. Yes, sir. 

Q. And hand to Mr. Ware every vote against his crowd? 
A. Yes, sir. 
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Q. As von finished your figures and count, did you agree 
upon it? A. Yes, sir. 

Q. And was it an honest and correct count? A. Yes, sir, 
to the best of mv knowledge. 

Q. After the count had been completed, Mr. Cole then 
prepared his report of the election to be sent to the National 
Mediation Board? A. Yes, sir. 

Q. And did he ask both of you, both you and Mr. Ware, to 
attest to the correctness of the count? A. He did, yes, sir. 

Q. And did you at that time sign this attestation that 
appears upon the record prepared by Mr. Cole on the 10th 
of December, 1937, “We party observers present at the 
counting and tabulation of the votes, hereby certify that the 
election reported by the Mediator above was fairly con¬ 
ducted and the seerecv of the ballot was inviolate, and that 
the tabulation of votes was accurate and complete. Signed 
at Dallas, Texas this the 10th day of December, 1937, Edwin 
M. Ware, Observer, representing the Brotherhood of Rail¬ 
way Carmen, F. W. Washington, Observer representing 
National Federation of Railway Workers.”? A. Yes, sir. 

Q. Did you sign that at that time? A. Yes, sir. 

Q. And does that statement carry the truth? A. It does, 
yes, sir. 

133 Q. The ballot was kept secret, the vote vras accu¬ 
rately and honestly counted? A. Yes, sir. 

Air. Cobb: That is a self-serving declaration and we ob¬ 
ject to it. 

# * # # # 

Q. The number that voted for the Brotherhood of Rail¬ 
way Carmen through the Railway Department of the A. F. 
of L. was forty-two? A. Yes, sir. 

Q. The number that voted for the National Federation 
of Railwav Workers was thirtv-five? A. Yes, sir. 

There were no void ballots, and none "were thrown out. 

So far as I know the election was secret, honest, the count 
correct, and every employee had a full opportunity to vote 
his choice. 

So far as T know the onlv authoritv Rice claims to en- 

V 

title him to act as observer was my letter to him of June 
26th. 

Among the coach cleaners who voted by mail were a num¬ 
ber of Mexicans, he did not know the exact number or how 
thev voted. 
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Q. So that this was an election involving both white men 
and colored men ? A. I presume it was. 

Cross Examination 

By Mr. Potter: 

i Q. Counsel on direct examination asked you if you made 
the affidavit of January 11, 1938, Plaintiff’s Ex. 2, and you 
answered that vou did: he then asked vou if the statements 
contained therein were true, and you answered that they 
were not true? A. Yes, sir. 

Q. Now tell the Court why this affidavit was made by you 
and the circumstances under which it was made? A. Well, 
why the affidavit was made by me, they called out of service. 

Q. When? A. The 18th day of December. 

134 Q. That was eight days after this election was 
held: after the vote was counted? A. Yes, sir. Mr. 
Pice came down and told me to sign that affidavit there as 
regarding the election. 

Q. Was this affidavit already written out when he came 
to you? A. Yes, sir, it was. 

Q. Was it written out before he discussed the matter 
with you? A. Yes, sir. 

Q. All right, what happened then? A. So he told me, and 
I told him about being out of service, and he told me to go 
ahead and sign the affidavit, he was going to see that I got 
back in service if he had to take it up with the Dallas office 
and I said I do not represent these, and he said that was all 
right you are not in service but everything is going to be all 
right, I am going to see that you get back to work and I 
went ahead and signed the affidavit. 

Q. Did you or not tell Pice at that time these statements 
were not true? A. Yes, sir, I did, I certainly did. 

Q. And you signed it on his representation that he would 
see to it that you got back in service? A. Yes, sir. 

Q. You were at that time out of service? A. Yes, sir, I 
was. 

i Q. I notice this statement in this affidavit: “While I was 
present at such count of votes, I was totally unfamiliar with 
methods used to determine representation.” Was that 
statement true? A. No, sir. 

1 Q. You were perfectly familiar with it, weren’t you, 
Floyd? A. I was. 
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Q. You knew all about the methods used in determining 
representation, didn’t you? A. Yes, sir, I knew the major¬ 
ity ruled. 

Q. You had assisted in preparing and certifying this eli¬ 
gible list of voters? A. Yes, sir. 

Q. You had performed all of the duties of observer at 
the election ? A. Yes, sir. 

135 The letter of June 2Gth offered as Exhibit No. 4, 
addressed by him to C. AY. Rice was written when he 
was out of the service. Mr. Rice had his secretary write the 
letter. It was written in order to get back in service; Mr. 
Rice told me I could not act as General Chairman being out 
of service, and also mentioned claims they had against me, 
and those claims were that I was working against Mr. Scar¬ 
brough and that I had stolen money from the organization, 
so it was it claimed, and quite a bit of stuff like that, and 
said he had checked here, and he also stated that I would 
go back to work with pay. He had no knowledge of Rice 
interceding in his behalf, but in a few days he was rein¬ 
stated. 

Q. After the first election and eight days after the final 
count of the votes you were put out of service again? A. 
Yes, sir, I was. 

He had no reason to believe that the affidavit or letter were 
obtained for the purpose of being used in any court proceed¬ 
ing. 

I did not do or perform any act that was dishonest or un¬ 
fair or inequitable in the conduct of the election. (This was 
object to by Mr. Cobb as being self-serving, and as charac¬ 
terizing his own conduct.) 

Witness had signed the affidavit at the colored Y.M.C.A. 
in the presence of Mr. Fowler, but he did not swear to it or 
raise his hand, nor was he requested to. He simply signed 
his name. 

Re-Direct Examination 
By Mr. Cobb: 

At the time the letter referred to, plaintiff’s Exhibit 1, 
Washington, was written on June 26, 1937, authorizing Rice 
to represent the coach cleaners, he, Washington, was out of 
the service. Subsequently he went back into the service but 
he was never by any resolution or vote of the organization 
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ro-clected as such chairman of the National Federation of 
Railway Workers. Mr. Rice said it was not proper for him 
to represent the organization when he was not work¬ 
ing. 

136 “Q. With respect to the affidavit, in response to 

questions asked you by Mr. Potter, T believe you said 

that affidavit was simply signed by you and prepared by 

Pice here? A. Must have been, I did not prepare it. 

Q. You said, I believe, it was signed before Mr. Fowler 

but vou were not sworn ? A. T was not. 

* 

Q. And he had no conversation with you at all with re¬ 
spect to that affidavit? A. No. 

Q. Did not read it to you and did not ask you if you un¬ 
derstood it? A. No. 

, Q. Did not ask you if you understood it? A. I was not 
sworn. 

Q. Answer the question: He did not read that affidavit to 
you ? A. No. 

, Q. Did not ask you if you understood it? A. No, he did 
not ask me. 

Q. You can read and write ? A. I presume I can, yes, sir. 
Q. I believe this letter I have here, December IS, 1937, 
that is your handwriting? A. Yes, sir. 

Q. And where did you got to school? A. Where did I go 
to school ? 

Q. Yes. A. I attended school at Giddings, Texas, Gid- 
dings High School and Sam Huston in Austin. 

Q. How far did you go in high school, did you finish? 
A. I do not think this has any bearing on this. 

Q. You answer the question now. 

Mr. Mulholland: I am going to object on the ground that 
it is not proper direct or redirect examination. 

Mr. Cobb: Answer the question. 

A. No, I did not intend to answer. 

Q. How many years did you go to high school ? A. About 
two or three years. 

Q. You spoke about on November 29, 1937, you said you 
met at the Jefferson Hotel ? A. I did. 

Q. Where is that, in Dallas? A. Yes, sir, I suppose it is. 
Regarding the visit to the Jefferson Hotel and the meet¬ 
ing with Mr. Cole, the Mediator, witness stated that Mr. 
Rice presented Mr. Cole with the telegram he had received 
from Washington, D. C. 
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Q. You stated that you heard that Rice was in Fort 
Worth the day before the election? A. I did. 

Q. Did you make any effort to get in touch with him? 
A. No, sir, I did not. 

137 Q. You knew at that time that he had been desig¬ 
nated? A. Been designated? 

Q. Yes, by designation? A. Yes, I knew at that time 
that he had not been designated, not clearly. 

Q. Clearly? A. Had not for the voting, no, sir. 

Q. Going back to your letter, you said that the letter you 
wrote was not written bona fide, was not written in good 
faith? A. Xo, sir, it was not. 

Q. And your communication to Washington was not in 
good faith? A. Xo, sir, it was not. 

Q. You spoke about a list being submitted to you for ap¬ 
proval ? A. Yes, sir. 

Q. What list? A. The list of Coach Cleaners. 

Q. You did not approve Ernest Holman to vote did you ? 
A. Xo, I did not, I did not think Ernest was old enough in 
the service. 

(.}. You did not think that, that was your opinion? A. 
That was the objection I made. 

Q. Did you have any rule or regulation of how long a per¬ 
son had to be in the service? A. We are advised by the 
rules and regulations, yes, sir. 

Q. Where is that rule and regulation ? A. I do not have 
it, the employees have it, the employees of the railroad 
have it I think. 

Q. So you notified Mr. Cole that Ernest Holman was not 
eligible to vote? A. I notified Mr. Cole, yes, sir. 

Q. And also with respect to George White? A. I noti¬ 
fied Mr. Cole ? 

Q. You notified him, you challenged that vote? A. Xo, I 
did not challenge anything. 

Q. You stated that they attempted to vote and you said 
they did not have the right to vote? A. I did not challenge 
anything. 

Q. You did not certify them as proper persons to vote ? 
A. Certainlv not. 

Q. And vou said the reason whv was because thev were 
not old enough ? A. No, they were not old enough. 

O. You mean bv that thev had not been in the service a 

V ^ * 

sufficient length of time? A. Correct. 
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Q. Do you know when George White went to work for the 
Company? A. No. 

Q. Do you know when Ernest Holman went to work for 
the company? A. No, not now. 

# # # * # 

Q. The ballots before they were turned over to the men 
were initialed? A. Certainly. 

Q. They were initialed by all three representatives there? 
A. Yes, sir. 

138 Q. And turned over to the men? A. Yes, sir. 
j Q. The number of ballots I believe you said were 

\jvhat ? A. I do not remember how many. 

Q. You testified awhile ago as to what? A. At this time 
I do not know, I do not remember. 

i Q. Have you forgotten since you testified on cross? A. 
Possibly so, yes, sir. 

Q. You testified then as to the number that did not come 
back and now you have forgotten? A. Possibly, yes. 

Q. How do you happen to remember as to the number 
of ballots that did not come in a few minutes ago, you did 
remember a few minutes ago, now you do not remember? 
A. Due to the fact the way the question was asked. 

Q. Because the number was put to you, was it not? A. 
No, sir. 

* # * # * 

\ Q. I put the question to you in a different way? A. In a 
blind way, please make your questions plainer. 

Mr. Cobb: I do not want to argue; I want the record to 
show—You had a good bit of talk about this case before you 
came here todav, didn’t vou? A. Is that the way you see 
it? 

Q. I am asking you ? A. No more than Rice. 

Q. Have not talked to anyone? A. No more than Mr. 
Rice. 

Q. Have not talked with any of the A. F. 0. L. men? 
A. No, sir. 

Q. Have not talked to counsel about this case? A. No, 
sir. 

Q. You said the ballots were taken out of the post office? 
A. Yes, sir. 

Q. Did vou take them out ? A. I was with Mr. Cole when 
they took them out, I was present when they took them out. 
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Q. What day were they taken out? A. I do not remem¬ 
ber now—the 10th I am thinking. 

# * * # # 

Q. Before you testified the 10th because of the way the 
question was asked? A. Yes. 

# * # # * 

Q. The wording on that certificate, that is not your word¬ 
ing, of course? A. No—what certificate? 

• * * # * 

Q. You said there were some Mexicans voted? A. Yes, 
sir. 

Q. Do you know how many? A. No, I do not know. 

Q. And do you know where they are working? A. Where 
they are working? 

139 Q. Yes. A. In the Coach Department. 

Q. What city ? A. Some ir. Big Spring and all out 
in the West on the Texas & Pacific. 

Q. Before this vote was had do you know how the men 
were notified that the voting was going to take place. A. 
As usual, by the Government, of course. 

Q. Did you notify any? A. No, sir, I did not notify any 
men. 

Q. Now you said in answer to a question from Mr. Mul- 
holland about disputes and grievances, you said you had 
charge of settling and did settle? A. Yes, sir. 

Q. Will you be good enough to tell us when and where 
you settled any dispute? A. Any disputes and grievances? 

Q. Yes. A. Here in Fort Worth and Dallas. 

Q. What dispute did you settle, between what company 
and what man or what men ? A. Well, we had James At¬ 
kins out of service and had several men out of service, I 
took up their grievance with the officials of the company. 

Q. Were you able to have the men put back? A. Yes, I 
was. 

Q. When ? A. I do not know the exact date of that. 

# # # # # 

Q. Now before the vote was taken did you notify C. W. 
Rice here or anywhere else that the vote was going to be 
taken ? A. That the vote was going to be taken ? 

Q. Or what was going to be done? A. No. 


120 NATIONAL FEDERATION OF RAILWAY WORKERS VS. 

Q. You did not notify any men? A. No, sir—sure, I told 
some men that a vote was going to be taken in the yard. 

• # * # • 

Q. Did you notify the Mediation Board or Mr. Cook, the 
Secretary of the Mediation Board or any member of the 
Mediation Board that you were going to act in the capacity 
of supervisor in lieu of C. W. Rice whom you had designated 
to act ? A. No. 

• # * # # 

1 Q. How did you happen to act after you notified Wash¬ 
ington that you were not going to act in lieu of 0. W. Rice 
and you knew the Board was dealing with Rice 

Mr. Potter: I object to that as being argumentative. 

The Witness: It was understood Mr. Cole would call Mr. 
Rice or me for the election at the meeting. 

Q. Understood by whom? A. By Mr. Rice and parties 
therein, and Mr. Rice and Mr. Carter and the number that 
were there. 

i Q. Don’t you know that Mr. Cole told C. W. Rice in your 
presence and in the presence of Bledsoe and in the presence 
of Carter and all of those people that he, Mr. Cole, would 
notify Rice as soon as he heard from Washington, as to 
when the election was to be had? A. I know he did 
140 not tell him that. 

Q. You know that he did not tell him that ? A. Yes. 

Q. Don’t you know that C. W. Rice at the instance of 
Mr. Cole gave Mr. Cole his telephone number and also his 
address that he may be notified of the election, when it was 
to be had ? A. So did T. 

i Q. Do you know whether or not that was at Mr. Cole’s 
request? A. Yes, sir, I did it. 

Q. But notwithstanding that Rice did not appear; so far 
as you know he was not notified with regard to the election ? 
A. Not as far as I know, no, that was understood. 

Q. Understood? A. All in the party, Mr. Cole told Mr. 
Rice he would call me or Mr. Rice, Mr. Rice said he had 
work to do and to give him five or six days notice and then 
Mr. Cole asked me my telephone number and says I will 
call one of the two and says you I believe is probably the 
man, pointing to me—is that clear? 
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Q. Didn’t Rice say to Cole in vour presence, or didn’t 
ask Mr. Cole if it was necessary for him to remain over in 
Dallas ? A. No, I do not recollect that. 

Q. Didn’t Mr. Cole tell him no, he would communicate 
with him ? A. No, I do not recollect that. 

Q. Because it would take five or six days to hear from 
Washington? A. Mr. Cole told him he did not know when 
and where they were going to have the election but some¬ 
where in a very few days. 

• # * # * 

Q. Didn’t Mr. Cole state that he thought that they would 
have an election with respect to railway shop laborers on 
the Texas and Pacific Railroad, as to who would represent 
them, whether the National Federation or the A. F. of L? 
A. He did not seem to have any knowledge about the elec¬ 
tion. 

• • • • • 

Q. With regard to shop laborers on the Texas & Pacific 
there was no vote taken, was there ? A. Not that I know of. 

Q. And so far as you know the National Federation still 
represents them ! A. So far as I know. 

Q. The shop laborers? A. So far as I know, yes, sir. 

Q. Do you know whether or not Rice asked Mr. Cole in 
that conference whether or not the colored men could join 
the Brotherhood of Railway Carmen? 

Mr. Mulholland: That is objected to as being immaterial, 
that is specifically eliminated by statute of the Railway 
Labor Act and has nothing to do with those things. 

Mr. Cobb: I will ask you if at that time that question was 
not asked ? A. I do not remember. 

Q. Don’t you remember Mr. Cole’s reply was that he was 
certain that they could not? A. No, I do not remember 
that. 

141 Mr. Mulholland: That is objected to. 

Mr. Potter: Counsel asked you about who was to 
be notified of the decision of the Board to hold an election; 
is it not a fact that Mr. Cole told all of the persons assem¬ 
bled there in his room on that occasion that he would notify 
you? A. Yes, sir. 

Q. Washington, as such chairman? A. Yes, sir. 

Q. Of the holding of the election? A. Yes, sir. 
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Q. And is it not a fact further that you later were noti¬ 
fied by telephone by Mr. Cole of the holding of the election? 
A. Yes, sir, I was. 

* # * # # 

Mr. Mulholland: 

Q. Prior to the election Mr. Cole prepared the notice of 
election and rules to govern the election? A. Yes, sir. 

Q. And that was posted at various places on the prop¬ 
erty? A. Yes, sir. 

142 Stephen H. Fowler, a witness called bv the plain¬ 
tiff. 

Direct Examination 

Bv Mr. Cobb: 

* 

The Witness testified that he was a Notary Public, com¬ 
missioned by the Governor and had been for ten or twelve 
years, and that his commission expired in 1930. Witness 
identified his seal and with respect to the acknowledgment 
of Washington stated as follows: 

j“Q. I hold a paper in my hand purporting to have been 
signed on the 11th day of January A. D. 1938, signed by 
F. W. Washington and notarized by a Notary Public, S. F. 
Fowler? A. Yes, sir. 

Q. Will you look at that paper? A. Yes, Sir. 

i Q. You have read that paper? A. Yes, sir. 

Q. Did Washington appear before you when he signed 
this paper? A. Yes, sir. 

Q. Did he swear to this affidavit? A. Yes, sir. 

i Q. Was it read to him, or did he read it? A. I am not 
sure about that, but I know this, I asked him did he under¬ 
stand what he was signing and he saw the paper, and I 
asked him if he was thoroughly acquainted with this docu¬ 
ment and knew what it was all about, and he said yes. I 
said, all right. He looked at the document and I said, do 
you thoroughly know, are you thoroughly acquainted with 
it. That is done with every person who signs; I take the 
precaution to have them thoroughly understand that they 
knew what they were doing. I told Mr. Rice I would not 
sign any paper unless they came before me personally. I 
told him I would not sign any paper, they would have to 
come up there personally and swear to it. 
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Q. So Washington swore to that? A. Swore to that; last 
week Mr. Washington came into my office to see me and 
talk and asked me had I seen Mr. Rice and I told him yes. 
Mr. Rice had been in, and he said he wanted to sec him and 
asked me where he "was and I said I thought he was gone, 
and he said there were some things he vranted to talk to 
him about. 

# # # * * 

Bv Mr. Mulholland: 

Q. He would prepare these affidavits and go and get them 
signed and bring them to you and ask you to sign them? 
A. No, sir, he would have the paper but he would not have 
the signature but he would say this man here will sign the 
paper. 

Q. Tie wanted you to sign the paper before the man would 
sign it ? A. Some man would sign it, he would say this man 
is not here but I know he is all right, and I would state no, 
I would not do that, 

Q. You do not have any independent recollection of all 
of these affidavits you signed, do you? A. I said it seems 
to me. 

Q. You are testifying as to what was your practice 
143 rather than as to the individual case? A. I cannot 
say. All of those cases were primarily signed at 
night with the exception of just a few. 

Witness testified that most of the affidavits were taken bv 

V 

him at night at the Y. M. C. A. but about two were taken 
on the Texas & Pacific Coach Yards. As to affidavits of 
Lige Webb, Willie Wilburn, Sammie Jackson, William 
White and Eddie Browner witness said: 

“Q. You took an affidavit of Lige Webb and Willie Wil¬ 
burn and Sammie Jackson and William White and Kiddie 
Browner, do you know those individuals? A. I would not 
unless I would see them. 

Q. Are any of those I asked you about here, Sammie 
Jackson, stand up. (Which he did). Do you know him? 
A. It looks like him, I could tell from the affidavit, if he 
signed it I took it. 

Q. Is Willie Wilburn here; is William White here; Eddie 
Browner here— I will ask you with regard to all of these 
affidavits or papers signed purporting to be by these men, 
did you examine each one of them carefully before he 
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signed it? A. I did. I made them give this information 
because if you want the truth—they all come to the Y. M. 
C. A. one night. I had no special interest in the case and 
told Mr. Rice so far as I was personally concerned that if 
I notarized these papers that the men would have to be 
there. I said, in order that I might make it clear, because 
T wanted justice to reign supreme, I read the whole letter 
and telegram, and my understanding of it, and I did not 
want to influence them one way or the other and I so an¬ 
nounced and that when I notarized these papers I did not 
want to take any man’s affidavit or deposition unless he 
thoroughly understands it. Let me make this thing plain. 
I read it and I said this is the understanding I have. I 
r^ad the letter and stated do you understand it, and they 
said thev did. I said listen, and tliev come one bv one and 
I asked them did they testify and sign this document for 
the purposes herein stated as to the truth and authenticity 
of it.” 

Q. Did you state to each one? A. I said to them, do 
you hereby testify that the facts in this case are true and 
that you sign this document for the purposes herein stated. 

Q. That is all. A. They said yes, and they came right 
there before me. 1 would not for my right arm have done 
it any other way. If I am not telling the truth I hope I 
may die. 

i Q. I said that is all. A. I would not lie to you. 

Mr. Potter: You have no personal recollection of Sammie 
.Jackson signing this affidavit in the YMCA before you? A. 
No, sir, not specially I do not. 

144 Rita Lewis, of New Orleans, a witness called on 
behalf of plaintiff. 

Direct examination 

By Mr. Cobb: 

The witness testified that she was the only woman car 
cleaner and had been with the company twenty-two years 
and four months and at the election she voted for the Na¬ 
tional Federation of Railway Workers. With regard to a 
conversation had about the litigation in Washington, wit¬ 
ness testified: 
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Q. Have you been talking to anyone or anyone been talk¬ 
ing to you about this litigation in Washington? A. Wash¬ 
ington, D. C. ? 

Q. I mean Washington, D. C. Did you see anyone yes- 
terdav or at anv other time? A. I did see a gentleman 
yesterday, I think he represented the carmen. 

Q. Where did you see him? A. In the yard. 

Q. How did you happen to see him? A. I was in the 
lunchroom and he came up, lie was already in there, I be¬ 
lieve, since 8 o’clock, he was out there since 8 o’clock, I did 
not know who he was until 12 o’clock. Mr. Lawson told 
me this gentleman wanted to talk to us and tell us what 
to do and what not to do, and I told him if he wanted to see 
me he had to come in there, 1 was eating lunch, and he came 
in where 1 was eating. 

Q. What did he say, if anything? A. He was telling us 
which way to vote and how not to vote. 1 did not pay any 
attention to him. I knew the National Federation of Rail¬ 
way Workers was my local and I did not pay ony attention 
(o what he was saying. 

Q. Who introduced him to you? A. My boss told me this 
gentleman wanted to see me. 

Q. You said you saw him talking to a man there ? A. He 
was talking to Eugene Griggs and Jack Hansen. 

Q. You said he was from 8 o’clock until when? A. Eight 
o’clock until 1:30. 
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Bv Mr. Potter: 

The witness testified that she had voted by mail for the 
organization of her choice and was satisfied with her vote. 

Q. You spoke of someone going down to the railroad 
yards or shops with respect to talking to about how you 
should vote. What do you mean how you should vote, 
when or where? A. He said Mr. Rice was on his way down 
here but not to let them fool us on this election, and that 
they were going around scaring everybody, talking about 
finger prints and all this stuff, but I voted for my organi¬ 
zation, the one I wanted to be in and I did not answer the 
gentleman at all, he kept talking, but I paid no attention 
to him. You see I did not answer him and he w r alked on 
off because he could not get anything out of me and I did 
not say anything. 
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Q. He did not tell you and you did not understand that 
there was to be another election right away, did you? A. 
No, sir, he did not tell me that. 

Q. You mean that his statement to you was for you to tell 
about how you voted in December election? A. Yes, sir, I 
guess that is what his argument was about, but after he 
seen I was not interested in his talk he walked off from me. 

Q. Do you know who he was? A. 1 do not know the gen¬ 
tleman, he was a little bit of a fellow, maybe a little higher 
than you are, but he was a representative of the carmen. 

Q. You mean Brotherhood of Railway Carmen? A. Yes, 
sir, that craft I am working in, the white craft I am work¬ 
ing in, he was re})resenting them. 

i Q. He did not try to persuade you or anybody else down 
there to say you voted for somebody whom you had not 
voted for, did he? A. Xo, sir, he did not persuade us. 

Q. He just wanted you to tell exactly how you voted when 
you came here to testifv todav ? A. Yes, sir. 

Q. And told you he was a representative of the carmen? 
A. Well, I knew he was a representative of the carmen be¬ 
cause that has not been the first time he has been down 
there. Pete Louminetta is Vice-President of that local. I 
saw this gentleman talking to him several times. I saw this 
gentleman talking to Pete sometime back, 
i The witness further testified that she had had no griev¬ 
ance with the railroad since the election in December; that 
she received $2.72 a day, eight hours and that she was 
satisfied with her wages. 

146 Garrett Williams, a witness called by plaintiff. 

Direct examination. 

By Mr. Cobb: 

Mr. Cobb: l want the record to show that this is a hos¬ 
tile witness. 

The Witness: I work in the car cleaning department of 
the Texas & Pacific Railway in New Orleans and have for 
about three and a half years. In the election in December 
I voted for the American Federation of Labor. 

Q. And in that affidavit you stated that you voted for the 
National Federation of Railway Workers? A. I said that? 

Q. You said that in the affidavit, didn’t you? A. I only 
signed it because they kept worrying me. 
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Q. How did you sign the affidavit; you did sign the affi¬ 
davit? A. I did sign it. 

Q. You signed it before Mr. Conrad? A. Yes, sir. 

Q. That affidavit did not tell the truth, in the affidavit you 
did not tell the truth? A. 1 did .not want to sign it, I signed 
it because they kept worrying me. 

Q. But under oath you stated that you voted for the 
Brotherhood of Railway Carmen ? A. I voted for the Amer¬ 
ican Federation of Labor. 

Q. So when you swore in an affidavit signed before Mr. 
Conrad, a Notary Public, to the effect that you voted for the 
National Federation of Railway Workers, that was not 
true was it? A. I told him I did not even belong to it, I 
told him how I voted. 

147 Q. Notwithstanding you told him how you voted 
he had you sign that affidavit? A. Yes, kept worry¬ 
ing me to sign it and I signed it. 

Cross Examination 

By Mr. Potter: 

The Witness: I received a ballot through the mail from 
Dallas, marked it for the American Federation of Labor, 
folded it up, put it in a sealed envelope and put that enve¬ 
lope in another one and mailed it back to Dallas. I voted 
for the organization of my choice, and I am still satisfied 
with my vote. 

Q. About a month after the election was held I believe 
you said that Rice came to see you? A. He came on the job. 

Q. At the T & P Depot down here? A. Yes, sir. 

Q. In New Orleans? A. Yes, sir. 

Q. And he wanted you to sign an affidavit stating that you 
voted for the National Federation of Railway Workers? 
A. Yes, sir. 

Q. What did you tell him at that time? A. 1 told him that 
I voted the other way; he said that would not make any 
difference I could go on and vote, I could go on and sign 
that, and kept worrying me until 12 o’clock and I went on 
and signed it to get rid of him. 

Q. Now at that time did Rice threaten you with your job? 
A. No, sir. 
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Q. Did you see Mr. Conrad at the time you signed that 
affidavit? A. I went out to the car to him, he was out in 
front of the station in a car. 

148 Q. Did you hold up your hand and swear before 
him? A. I do not remember that, I might have done 

it, but I do not remember that, I know I was told that he was 
a Notary Public but I do not remember about swearing. 

Q. Why did you sign that affidavit, you say? A. Because 
they kept on worrying me. 

Q. Who kept worrying you? A. Mr. Rice and the other 
gentleman, Mr. Washington, kept on worrying me, told me 
it was not anything, to go on and sign it, that it would not 
amount to nothing, and took me out there and kept worry¬ 
ing me. I did not want to sign it, but I signed it and went 
on back to work. 

Q. Was that Lincoln Washington? A. Yes, sir. 

Q. You told him at the time how you voted, too, didn’t 
you? A. Yes, sir. 

Q. Told him you voted for the American Federation of 
Labor? A. Yes, sir. 

Q. And that you wanted them to represent you? A. Yes, 
sir. 

Q. Did they tell you at that time, or did you know that 
this affidavit which you signed was to be used in a lawsuit 
pending in Washington, D. C.? A. No, sir, I did not know 
that. 

Mr. Cobb announced for the record that he had made an 
effort to get Mr. Conrad, a notary public and a lawyer, to 
testify but that he was unable to get him. 

149 Lincoln Washington a witness called on behalf of 
plaintiff. 

Direct Examination 
By Mr. Cobb: 

The Witness was employed by the Texas and Pacific 
Railway Company at New Orleans as a laborer and had 
been so employed since February 2, 1915, and he was a Lo¬ 
cal Chairman of the National Federation of Railway Work¬ 
ers. He was a member of the committee which met with Mr. 
Cole at the Jefferson Hotel. He identified the rest of the 
members of that committee. 
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Q. And was there anything; else said there by Mr. Cole? 
A. Yes. He went into a little discussion as to what this 
grievance was and the question came up, T said, Mr. Cole, 
in the event that the American Federation takes over the 
contract of the National Federation for Coach Cleaners and 
they are reclassified, they reclassify the jobs of the car 
cleaners, as carmen helpers, and there is an older carmen’s 
helper out on the street, would the older carmen helper 
have the right to roll that car cleaner or would the car 
cleaner maintain the seniority that he formerly had as a car 
cleaner, and Mr. Cole told me that was the car cleaners 
business. 

Q. The car cleaners business? A. Yes, sir. 

Q. All right. A. The Mr. Cole, in turn asked about—did 
we have the Secretary’s bocks of the organization, well, I 
did not have the Secretary’s books, but this gentleman I re¬ 
ferred to there by the name of Mr. Washington, he did have 
the Secretary’s books, so Mr. Cole asked him to let him see 
it and he passed it over to me and Mr. Cole, and Mr. Cole 
looked at it slightly and passed the books back to him again. 

Q. You used the word “roll.” A. We call that roll, we 
use that in railroad life. If I am older than what you are 
and you are on the job and contend for the job and he has 
no seniority rights and we say we rolled him off of that job. 

# # * * w 

Q. In that conference had between Mr. Cole, the Mediator, 
on the one side and these men representing these various 
organizations on the other, was there any discussion had 
with reference to notification as to when the vote would be 
taken and counted? A. Now Mr. Cole asked me, he said, 
what is your name, young man, and I told him, I said my 
name is Lincoln Washington, and he said where do you live 
and I told him that I lived at Algeria, Louisiana, and he 
asked me my name and address in order that he might get 
in touch with me, asked each one of us, in order that he 
might get in touch with us, if conditions justified it when 
an election would be taking place, and I asked Mr. Cole 
when the election was going to be and he said now 
150 this is going to be the question, 1 am only the Secre¬ 
tary of this Board and have to submit the facts as I 
get them to the other members of the Board in Washing¬ 
ton, and as soon as I get some information from them I will 
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be in better position to say. Mr. Rice asked Mr. Cole would 
it be necessary, after he got his name and address and his 
phone number—I haven’t got any phone—Mr. Rice asked 
Mr. Cole would it be necessary for him to remain in Dallas 
until he got the returns from the election and Mr. Cole told 
Mr. Rice it would not be necessary, absolutely necessary 
for him to remain in Dallas until he got the returns, but 
he could go back to Houston and he would in turn notify 
him when the election was going to take place. He further 
said he did not know whether they were going to use a 
ballot box all over the system or whether they were going 
to vote it bv ballot. 

Cross Examination 
By Mr. Potter: 

The "Witness stated that he was a round house laborer, 
not a car cleaner, and that there was no election held by the 
National Mediation Board involving round house laborers. 
He had been told that F. W. Washington was General Chair¬ 
man of the car cleaners on the Texas and Pacific system. 
He did not see any notices posted in the yards at New Or¬ 
leans regarding the December election among car cleaners. 
He was verv courteouslv treated bv Mr. Cole, but Mr. Cole 
said that he thought they ought to go along with the Amer¬ 
ican Federation of Labor. 

Re-Direct Examination 
By Mr. Cobb: 

To an inquiry made regarding Garrett Williams the wit¬ 
ness stated: 

Q. Did you ever have occasion to talk to him with respect 
to making an affidavit as to how he voted? A. No, sir. 

Q. Did you ever ask him to make an affidavit to the effect 
that he voted for the National Federation of Railway Work¬ 
ers? A. Did I ask him to do that? 

Q. Yes. A. No, sir. 

Q. Did you ever hear this gentleman here, C. W. Rice, 
ask Garrett Williams, that notwithstanding that he had 
voted for the A. F. of L. that he wanted him to make an 
affidavit that he had voted for the National Federation of 
Railway Workers? A. No, sir, I never heard that. 
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Q. Do you know Mr. Conrad, a Notary Public here? 

151 A. Yes, sir. 

Q. In the City of New Orleans? A. Yes, sir. 

Q. He is a Notary Public? A. Yes, sir. 

Q. And a lawyer. A. Yes, sir. 

Q. And a white man? A. Yes, sir. 

Q. Did you ever hear Mr. Conrad state to Garrett 'Wil¬ 
liams that he wanted him to sign an affidavit that he voted 
for the National Federation of Railway Workers? A. No, 
sir, I never heard him sav that. 

Q. And you did not ask him to do that? A. No, sir. 

152 Reeross Examination. 

Bv Mr. Potter: 

The Witness denied having a conversation with Garrett 
Williams in which he suggested that it was to his interest 
to sign an affidavit so that a union among the car cleaners 
might be built up. 

Mr. Potter: Were vou with Rice at the time he was tak- 
ing affidavits here in January, 1938? A. Yes, sir. 

Q. Do you know the contents of those affidavits which Rice 
received on that occasion l A. All that I know was the affi¬ 
davits, about the affidavits was the affidavits were supposed 
to be if any person who was interested in becoming a mem¬ 
ber of the National Federation of Railwav Workers and 

* 

maintaining their contract. 

# # # * * 

( t >. Von testified you never discussed any matter with 
those men who signed those affidavits, do vou testifv to 
that? A. The only discussion 1 could remember that these 
affidavits was put forward and it was a man’s own free will 
and accord that he signed it, if he did not want to sign it he 
did not have to sign it. 

Q. But you remember clearly having that discussion? A. 
That if a man wanted to sign an affidavit to prove that he 
was willing and satisfied with his own contract and become 
a member of the National Federation, it was all right, and 
if he did not, there was nothing to compel him to do so. 

Q. T* it not a fact that at the time this matter was being 
discussed in your presence by Rice and Garrett Williams, 
that Garrett Williams told Rice in your presence that he 
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voted for the American Federation of Labor, and that Rice 
said well, it is all right, it will not hurt anything to make 
this affidavit, and state that you voted for the National 
Federation of Railway Workers? A. Didn’t I hear Rice 
say that? 

Q. Yes. A. No, sir. 

Re-Direct Examination 
By Mr. Cobb: 

Q. One other question—I thought you said that you ac¬ 
companied C. W. Rice and the Notary Public? A. 

153 Yes. 

Q. Did you hear the Notary at any time urge 
upon any of these witnesses to sign an affidavit? A. No, sir. 

Q. Do you say that any of the witnesses swore to these 
affidavits? A. I think there was one man, I was at his car 
and this Willie Charles, Jr., I think it was, signed an affi¬ 
davit at the car. 

Q. Before having signed the affidavit was the opportunity 
given him to read it or was the affidavit explained to him 
before having signed it ! A. Mr. Conrad gave him the blank 
in his hand and asked him could he sign his name to it, 
asked him could be read and write, and he told him yes, and 
the man taken the affidavit. 

154 The following deposition was introduced in evi¬ 
dence as Defendants’ Exhibit 1: 

Edward M. Ware was called as a witness on behalf of the 
i n terven i n g defendant. 

Direct Examination 

By Mr. Mulholland: 

The Witness: I have been General Vice-President of the 
Brotherhood of Railway Carmen for twenty-two years. I 
have jurisdiction over the southwest territory, including 
the Texas & Pacific Railroad. 

I met Mediator Cole in Dallas at the Jefferson Hotel a 
few days before the election for coach cleaners on the Texas 
& Pacific Railroad. When I first met Mr. (’ole, no one else 
was present, but later Mr. McGowan, President of the sys¬ 
tem Federation No. 121 and Mr. Homer Nichols, General 
Carmen’s Organization on the T & P were present. 
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Mr. Cole mentioned to the three of us that there was a 
dispute on the Texas & Pacific Railroad with reference to 
Coach Cleaners and the organization representing them at 
that time and our Brotherhood, and asked us about our 
side of it, and we said to him that we had authorization 
which had been furnished the Board of Mediation author¬ 
izing us to represent them. Mr. Cole, in pursuance of his 
duty, asked us if there could be any way by which it could 
be settled, in other words, was there a dispute or could we 
settle the matter between our two organizations and let the 
Coach Cleaners go ahead and have their own organization, 
that they had then, and we told him that we w r ere authorized 
only by the authorization signed by the men to proceed 
with the dispute, and then Mr. Cole proceeded. 

I was back at the time of the election and acted as ob¬ 
server on behalf of our organization. F. W. Washington 
was the other observer. 

In the first place me and Mr. Cole and F. W. Washington 
initialed the ballots as a matter of identifying them as legal 
ballots. Then when the voters were sent out to the place 
where the voting was done, in the clock room in the Texas 
& Pacific Coach Yard, they -were furnished a ballot. 
155 They were in an adjoining room or office, we were 
told by the foreman that it would be private, that 
this office would not be occupied and they went in there for 
the purpose of marking their ballots, and they would come 
back and fold the ballot and place it in the ballot box. Now, 
as each voter was furnished a ballot his name was checked 
from the three lists we had. Mr. Cole Fad one, I had one 
and F. W. Washington had one, and we checked them as 
being eligible to vote. They deposited the ballots in the 
ballot box after they marked it. 

Only one person went into the private room to vote at a 
time. After the ballot had been cast, Mr. Cole took the 
ballot box and unlocked it and took the ballots out, still 
folded, and placed them in a large envelope in mine and 
Washington’s presence, and sealed that envelope. The en¬ 
velope was addressed to him as representing the National 
Mediation Board at Dallas, Texas, and we three went and 
personally mailed that envelope. Mr. Cole carried the en¬ 
velope and myself and Washington -went with him until he 
deposited it in the mail box. 
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i With respect to the ballots for those who were to vote 
by mail, we took the ballots, Mr. Cole did that in our pres¬ 
ence, and put the ballots in an envelope, blank ballots in a 
plain envelope marked “Ballot” and put that in a larger 
envelope addressed to the National Mediation Board at 
Dallas, Texas, and he then put that in an envelope and 
mailed it to the voter to the address given by the Railroad 
Company, that is the street address, to the location. That 
envelope on the corner had a blank space for the man to put 
his name and return address on it. 

! The ballots were counted on December tenth in the Jeffer¬ 
son Hotel in Dallas. Mr. ('ole, F. W. Washington and my¬ 
self being present. The three of us went to the post office 
and went to the Assistant Post Master who had charge of 
this mail and we signed a letter to him as having 
156 received it. We carried it together to the room and 
it was counted in the room by the three of us. 

The first thing we did was to take the mail ballot list and 
check how many of those ballots had been returned from the 
names in the corner. Then Mr. Cole opened the envelope 
and threw the outside envelope that had the address on it 
and the name on it in the wastebasket, Washington nor I 
had anything to do with that, and then he laid the balance 
of the sealed envelopes on the table and opened the large 
envelope that had been mailed of the votes from Fort 
AVorth, and done likewise, and then he stirred those ballots 
pp with his hands and opened each individual envelope that 
had a ballot in it and laid the ballots out and segregated 
them each one, for the Brotherhood and the ones for the 
National Federation, and he handed one group to me and 
one to Washington and we counted them, and he took them 
and handed them, reversed them, and they were recounted 
again, and then he asked what did we find and we told him, 
and then he counted them and said that was correct, and 
then prepared a statement and we signed it with reference 
to the occurrence of the election and the correctness of the 
election. 

Washington and I attested the secrecy of the ballots and 

the correctness of the count. The balloting was conducted 

so as to protect absolute secrecy of the vote. The count was 

absolutolv honest and correct. I saw everv ballot that was 
• % 

cast in the election. The tabulation and count was made in 
accordance with the vote registered on the ballot. 
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Prior to the election Mr. Cole prepared rules under which 
the election should be conducted and a sample ballot. These 
were posted on the carrier’s property to give notice to the 
men. He advised me that he had them posted, and I saw 
them here (in Fort "Worth). According to the rules only 
those could vote who were on the pay roll of the company 
in the month of October 1937. The eligible list was 

157 prepared from the pay roll covering coach cleaners 
for the month of October. 

Cross Examination 

By Mr. Cobb: 

I have known Mr. Cole since 1934. I met Mr. Cole at the 
Jefferson Hotel but not at the same time he met Bice and 
the others. I had not met "Washington until I met him the 
day they took the vote. I had no occasion to talk to Wash¬ 
ington about this matter subsequent to that. Until yester¬ 
day I have not seen Washington since we counted the votes. 

I don’t remember the circumstances as to how one of the 
persons, named Montgomery, who could not read or write 
case his vote, except that he was given a ballot and went 
into the other room and voted like the rest of them. 

158 Defendant’s Exhibit 4 
National Mediation Board 


Application for Investigation of Representation Dispute 

To the National Mediation Board, 

Washington, D. C. 

A dispute has arisen among the employees of Texas and 
Pacific Railway Company as to who are the representatives 
of these employees designated and authorized in accor¬ 
dance with the requirements of the Railway Labor Act. 
The undersigned one of the parties to the dispute, hereby 
requests the National Mediation Board to investigate this 
dispute, and to certify the name or names of the individ¬ 
uals or organizations authorized to represent the employees 
involved in accordance with Section 2, Ninth, of the Act. 
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Parties to the dispute 

Brotherhood Railway Carmen of America functioning thru 
the Railway Employes’ Department, A. F. of L. and 
System Federation No. 121 thereof. 

(Petitioning organization or representative) 

. Date . 

(Organization holding existing agreement, if any, and date 
thereof) 


(Other organizations or representatives) 

Craft or class of employees 

iAll employes of the Texas and Pacific Railway performing 
the work generally recognized as that of Carmen em¬ 
ployed as Coach Cleaners. 

Evidence of representation 


Remarks 

A substantial number of the workers in the above named 
craft, employed as Coach Cleaners are members of and 
or have signed authorizations for the Brotherhood Rail¬ 
way Carmen of America functioning thru the Railway 
Employes’ Department, A. F. of L. and System Fed¬ 
eration No. 121 thereof to represent them. This evi¬ 
dence of representation will be available for inspection 
by the Mediator when he arrives on the property to in¬ 
vestigate this dispute 

Signed at Chicago, Illinois this 16th day of June, 1937 

Name (Signed) B. M. JEWELL 

(Signature of applicant) 

Title President, Railway Employes’ Depart- 
American Federation of Labor 

(File this application in triplicate) 

(If necessary, use and attach additional sheet) 
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159 Defendants’s Exhibit 6 

National Mediation Board 

Notice of Election to be Held Under the Railway Labor Act 
Involving Coach Cleaners of the Texas & Pacific Rail¬ 
way Co. 

Dallas, Texas, December 2, 1937 

To All Concerned: 

A secret ballot will be taken of eligible voters on the ques¬ 
tion of representation as submitted to the National Media¬ 
tion Board bv the Railwav Employes Department, A. F. 
of L. 

Section 2, Fourth, of the Railway Labor Act, as 
amended June 21,1934, provides that “The majority of any 
craft or class of employes shall have the right to determine 
who shall be the representative of the craft or class for the 
purposes of this Act.” 

Attention is called to Section 2, Railway Labor Act, pro¬ 
viding that elections shall be free from interference, influ¬ 
ence or coercion, etc.; also that it is unlawful for any carrier 
to interfere in anv wav with the organization of the em- 
ployees, etc. Attention is also called to Order No. 1, issued 
by the National Mediation Board on August 14, 1934, and 
sent to the President of the carrier in which it was ordered 
that “Notice in re Railway Labor Act” should be posted 
and maintained continuously in readable condition on all 
the usual and customary bulletin boards. No electioneer¬ 
ing of any kind will be permitted within the polling place, 
and the election will be conducted in such manner that in¬ 
terference, influence or coercion on the part of officers, fore¬ 
men, or others in a supervisory capacity will be avoided. 

Reports of any violation should be made to the mediator 
or to the National Mediation Board, Washington, D. C. 

1. TIME AND PLACE OF ELECTION. The vote will 
be taken by ballot box at Fort Worth, Texas, and at all other 
places by mail. The voting at Fort Worth will be on the 
following schedule: 

(10:00 A.M. to 12:00 Noon— 

Saturday, December 4,1937 ((flock Room in Coach Yard. 

2. CLASS OR CRAFT INVOLVED. The employes eli¬ 
gible to vote shall be the coach cleaners in the employ of 
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the Texas & Pacific Railway Company as shown on the pay¬ 
rolls of the carrier for the month of October, 1937, and still 
in the service of said carrier. 

3. List of Eligible Voters. A list of the eligible voters 
has been prepared by the mediator. Copies have been fur¬ 
nished to the representatives of the interested parties. Only 
those employes shown on such list will be permitted to vote, 
except that upon proof of error in the list such error will be 
corrected. 

4. SUPERVISION OF ELECTION. The election will 
be supervised by Robert F. Cole, mediator of the National 
Mediation Board, and he will interpret and apply the rules 
governing the election, and decide on all challenged votes. 
His decisions shall be final as to the immediate conduct of 
the election, but appeals may be made to the National Medi¬ 
ation Board, provided that notice of such appeal is given 
in writing to the Mediator prior to the submission of his 
report of the election to the Board. Each organization or 
candidate that is a party to this dispute, if it so desires, 

may appoint an observer to assist in distributing, 
160 collecting and counting of ballots, and in identifying 
voters. But observers must do no electioneering. 

5. THE OFFICIAL BALLOT. The ballots to be used in 
the election have been multigraphed by the Mediation Board 
in exactly the same type and 'with the same contents as the 
sample attached to this notice, except that the official ballot 
will bean the initials of the election committee. 

6. VOTING—SECRECY OF BALLOT. The mediator 
representing the the National Mediation Board will per- 
isonallv hand a ballot to each eligible voter in the voting 
place and see that each voter personally deposits his ballot 
in the ballot box. The mediator will mail ballots to eligible 
Voters who are located at points other than Fort Worth. 
No vote shall be deposited in the ballot box except in pres¬ 
ence of the mediator and party observers. 

All ballots cast, including those voted by mail, will be 
counted in Dallas, Texas, on Friday, December 10, 1937, at 
a time and place to be selected by the mediator after the 
balloting is concluded. 

7. REPORT OF ELECTION RESULTS. The mediator 
will count and tabulate all ballots in the presence of party 
observers, if any, immediately following the closing of the 
polls. A report giving the results of the election will be 
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made by the Board’s giving the results of the election will 
be made by the Board’s representative on a form prescribed 
by the Board and copy of this report will be furnished to the 
parties to the dispute. 

8. CERTIFICATION OF REPRESENTATIVES. 
Proper certification of the name or names of the individual 
or organization that has been designated and authorized 
to represent the employes involved in this dispute will be 
made by the National Mediation Board to the parties to the 
dispute, and the same will also be certified to the carrier. 

9. FINAL DISPOSITION OF BALLOTS. The orig¬ 
inal ballots and tabulation sheets, together with the report 
of the results of the election by the mediator, will be filed 
with the National Mediation Board at Washington, D. C., 
for reference and safe keeping. 

Official Ballot of Coach Cleaners of the Texas & Pacific 

Railway Company 

Case No. R-362 Initials of 

National Mediation December 4 

Board to 10, 1937. 

Washington, D. C. Election Committee 

A dispute exists among the above-named employes as to 
who are the representatives of such employes designated 
and authorized in accordance with the requirements of the 
Railway Labor Act, and the National Mediation Board has 
ordered that a secret ballot be taken to enable it to certify 
the name or names of the organization or individual that 
has been designated and authorized to represent such em¬ 
ployes. 

161 If you desire representation by the Brother¬ 
hood of Railway Carmen of America 


through the Railway Employes Dept., A. F. 

of L., mark an “X” in this square. Q 

If you desire representation by the National Fed¬ 
eration of Railroad Workers mark an “X” 

in this square. 

If you desire representation by any Other Organiza¬ 
tion or Individual, write name of such or¬ 
ganization or individual here. 

and mark an “X” in this square. Q 


Do Not Sign Your Name. Inserting More Than One “X” 
Makes Ballot Illegal. 
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Instructions for Voting by Mail 

(a) Mark ail “X” in the square of your choice; place the 
ballot in the secret envelope marked “ A” and seal the en¬ 
velope without placing any mark of identification thereon. 

(b) After sealing envelope marked “A” place it in the 
mailing envelope marked “BALLOT” and seal, then write 
your name in your own handwriting in the upper left-hand 
corner of envelope marked “BxYLLOT” and drop in any 
J. S. Mail Box. 

(c) The envelope containing your name and address will 
be destroyed after it is checked against the list of employes 
voting by mail and before envelope marked “A” is opened. 
This gives complete secrecy. 

(d) Mail Envelope Marked “Ballot” Promptly So That 
It Will Reach The Postoffice At Dallas, Texas, Before 2 P.M. 
Friday, December 10,1937. This envelope requires no post¬ 
age. 

By Order of the National Mediation Board 
ROBERT F. COLE, Mediator 

Dallas, Texas, 

December 2, 1937, 

Case No. 362. 
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162 Defendant’s Exhibit 7 

ELIGIBLE LIST—FORT WORTH 


16 MOORE R. 

34 NOLAN S. 

18 PLATT C. 

20 ROLLA J. 

25 BLACK J. 

11 BROWNER E. 

2 DAVIS E. 

(36) DUNCAN C. Mailed 
1 ELLIS T. 

26 FAULKNER C. 

14 JACKSON WD. 

10 JACKSON JW. 

17 JACKSON S. 

35 IIALLMAN D. 

8 HOLLOWAY L. 

12 JOHNSON F. 

3 JONES EJ. 

28 ISAAC JC. 

6 MONTGOMERY BJ. 


4 MOTLEY I. 

13 MeCALL WB. 

33 McCLENDEN P. 

27 SMITH J. 

22 SMOOTS J. 

9 SMOOTS LM. 

32 UPSHAW AJ. 

30 WASHINGTON J. 

31 WASHINGTON FW. 

(37) WATTS L. Mailed 

15 WEBB L. 

23 WHITE C. 35 “box” votes 

5 WHITE J. 2 “mail” votes 

7 WHITE W. (onlv 1 returned) 
19 WILBURN W. 

29 WILKINS P. 

24 WILSON A. 

21 YOUNG J. 


Dallas, Texas, Dec. 4, 1937 

I hereby certify that the foregoing list represents the 
names of the employes carried on the pay rolls of the Texas 
and Pacific Railway Company for the month of October, 
1937, employed at Forth Worth, Tex., and designated as 
“Coach Cleaners.” 


(Signed) ROBT. F. COLE 
Mediator 

National Mediation Board 


Dallas, Texas, Dec. 4, 1937 

We, the undersigned representatives of the organizations 
noted below, hereby agree that the employees shown on the 
foregoing list shall be considered eligible to participate in 
the election. 

For the Railway Employes Department, A. F. of L. 

(Signed) EDW. M. WARE 
Vice President 

For the National Federation of Railroad Workers 

(Signed) F. W. WASHINGTON, 
System, Chairman 
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! Instructions for Voting by Mail 

(a) Mark an “X” in the square of your choice; place the 
ballot in the secret envelope marked “A” and seal the en¬ 
velope without placing any mark of identification thereon. 

(b) After sealing envelope marked “A” place it in the 
mailing envelope marked “BALLOT” and seal, then write 
your name in your own handwriting in the upper left-hand 
corner of envelope marked “BALLOT” and drop in any 
J. S. Mail Box. 

(c) The envelope containing your name and address will 
be destroyed after it is checked against the list of employes 
voting by mail and before envelope marked “A” is opened. 
This gives complete secrecy. 

1 (d) Mail Envelope Marked “Ballot” Promptly So That 
It Will Reach The Postoffice At Dallas, Texas, Before 2 P.M. 
Friday, December 10,1937. This envelope requires no post- 
age. 

By Order of the National Mediation Board 
ROBERT F. COLE, Mediator 

Dallas, Texas, 

December 2, 1937, 

Case No. 362. 
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162 Defendant s Exhibit 7 

ELIGIBLE LIST—FORT WORTH 


16 MOORE R. 

34 NOLAN S. 

18 PLATT C. 

20 ROLLA J. 

25 BLACK J. 

11 BROWNER E. 

2 DAVIS E. 

(30) DUNCAN C. Mailed 
1 ELLIS T. 

26 FAULKNER C. 

14 JACKSON WD. 

10 JACKSON JW. 

17 JACKSON S. 

35 HALLMAN D. 

8 HOLLOWAY L. 

12 JOHNSON F. 

3 JONES EJ. 

28 ISAAC JC. 

6 MONTGOMERY BJ. 

Dallas, Texas, Dee. 4, 1937 


4 MOTLEY I. 

13 McCALL WB. 

33 MeCLENDEN P. 

27 SMITH J. 

22 SMOOTS J. 

9 SMOOTS LM. 

32 UPSHAW A.J. 

30 WASHINGTON J. 

31 WASHINGTON FW. 

(37) WATTS L. Mailed 

15 WEBB L. 

23 WHITE C. 35 “box” votes 

5 WHITE J. 2 “mail” votes 

7 WHITE W. (onlv 1 returned) 
19 WILBURN W. 

29 WILKINS P. 

24 WILSON A. 

21 YOUNG J. 


I hereby certify that the foregoing list represents the 
names of the employes carried on the pay rolls of the Texas 
and Pacific Railway Company for the month of October, 
1937, employed at Forth Worth, Tex., and designated as 
“Coach Cleaners.” 


(Signed) ROBT. F. COLE 
Mediator 

National Mediation Board 


Dallas, Texas, Dec. 4,1937 

We, the undersigned representatives of the organizations 
noted below, hereby agree that the employees shown on the 
foregoing list shall be considered eligible to participate in 
the election. 

For the Railway Employes Department, A. F. of L. 

(Signed) EDW. M. WARE 

Vice President 

For the National Federation of Railroad Workers 

(Signed) F. W. WASHINGTON, 
System Chairman 
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103 COACH CLEANERS 


Same 

Street amt Number 

Location 

1. M. II. Alvarado 

1309 Fourth Street 

El Paso, Texas 

2. M. Amor 

3817 Alainagorda Street 

4 4 4 4 

3. E. R. Arciniaga 

3731 East San Antonio St. 

4 4 4 4 

4. L. Martinez 

1417 East Second Street 

4 4 4 4 

5. Pedro Rivera 

802 East Sixth Street 

4 4 4 4 

6. P. M. Ruaclio 

509 Hammett Street 

4 4 4 4 

17. Francisco Saldana 

620 South Oehea Street 

4 4 4 4 

S. Antonio Vega 

915 Chichahua Street 

4 4 4 4 

9. W.S. Merritt 

314 East Missouri Street 

4 4 4 4 

10. Porfirio San d oval 

3017 Cypress Street 

4 4 4 4 

11. H. C. Chavez 

117 Northwest 4th Street 

Big Springs, Texas 

12. M. II. Garcia 

53 Northwest 4th Street 

4 4 4 4 

13. Clements Guzman 

North Alyford Street 

4 4 4 4 

14. Chon Subia 

No Street Number 

4 4 4 4 

15. T. V. Sipes 

Route 2, Box 23 

4 4 4 4 

16. M. Hernandez 

Northwest 3rd Street 

4 4 4 4 

17. Noble Coleman 

1016 Ellcm St. 

Marshall, Texas 

18. B. Gilmore 

Route 5, Box 5 

4 4 4 4 

19. Will Laster 

Route 3, Box 74A 

4 4 4 4 

20. Guy Lewis 

606 Black Street 

4 4 4 4 

21. W. H. Young 

Route 2, Box 32 

4 4 4 4 

22. W. Harp 

903 Laurel Street 

Texarkana 

23. C. Washington 

1204 Spruce St. 

4 4 

24. Wm. Howard 

Route 2, Box 561 

4 4 

25. Pete Adams 

1115 Capp Street 

4 4 

26. A. Richardson 

1001 West Elm St. 

4 4 

27. E. Hood 

1424 Lee Street 

4 4 

28. A. L. Brewster 

1123 Buchanan Avc. 

4 4 

29. J. Hudson 

1424 North Street 

4 4 

30. L. R. Wiggins 

1 P'3 Norman Street 

Shreveport, La. 

31. Wilfred Aubret 

1 s2G Audrey St. 

New Orleans, La. 

32. C. .Tohnson 

203 Lamarquc St. 

Algiers, La. 

33. Willie Charles, Jr. 

546 Adele St. 

New Orleans, La. 

34. Eugene Griggs 

1817 Howard St. 

«« ft 

35. Jack Phillips 

2337 So. Prieuer St. 

4 4 4 4 

36. J. T. Hansen 

213 Ocean Vc. 

Gretna, La. 

37. Rita Lewis 

1123 N unez St. 

Algiers, La. 

38. Clifton Ozan 

1114 Monroe St. 

Gretna, La. 

39. L. Porter 

425 Adele St. 

New Orleans, La. 

164 40. Herbert Robinson 

2818 Belmont St. 

New Orleans, La. 

41. G. Williams 

3018 Saratoga St. 

New Orleans, La. 

42. J. Perkins 

2233 Laiitte St. 

4 4 4 4 

43. Lawson Ansley 

5o 1 E. Marshall St. 

Longview, Tex. 

44. LeRov Anslev 

R. F. D. #1 

4 4 

45. C. Haynes 

R. F. D. #1, Box No. 161 

4 4 

46. Jet Davis 

R. F. D. #3 

4 4 

47. L. D. Bard well 

R. F. D. #5 

4 4 

48. W. G. Millard 


Springhill, Tex. 

49. D. G. Findley 

1012 E. Cotton St. 

Longview, Tex. 

41 

“mail” votes returned 


Dallas, Texas. Dec. 

4, 1937 



I hereby certify that the foregoing; list represents the 
names of the employes carried on the pay rolls of the Texas 
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& Pacific Railway Company for the month of October, 1937, 
and designated as “Coach Cleaners,” at the points shown. 

(Signed) ROBT. F. COLE 
3/ ('dia tor 

National Mediation Board. 

Dallas, Texas, Dec. 4, 1937 

We, the undersigned representatives of the organizations 
noted below, hereby agree that the employes shown on the 
foregoing list shall be considered eligible to participate in 
the election. 

For the Railway Employees Department, A. F. of L. 

By (Signed) EDW. M. WARE 
Vice President 

For the National Federation of Railroad Workers. 

By (Signed) F. W. WASHINGTON 
Syste w Ch a irman 

165 Intervening Defendant’s Exhibit No. 1. 

Agreement Between 

The Texas and Pacific Railway Company, Texas Pacifie- 
Missouri Pacific Terminal Railroad of New Orleans 

and 

Coach Cleaners Employed Thereon, Represented by 
National Federation of Railway Workers. 

Effective December 1, 1937. 


Article 9. 

These rules shall constitute in their entirety, an agree¬ 
ment between the Texas and Pacific Railway Company, The 
Texas Pacific-Missouri Pacific Terminal Railroad of New 
Orleans, and coach cleaners employed thereon, represented 
by the National Federation of Railway Workers, effective 
December 1, 1937, and shall remain in full force and effect 
thereafter until amended or cancelled by thirty (30) days 
written notice given by either party thereto to the other. 
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For the Texas and Pacific Railway Company: 
J. A. Somerville, Vice President. 

J. J. Prendergast, Mech. Superintendent. 


For Texas Pacific-Missouri Pacific Terminal Railroad of 


New Orleans: 

W. H. Tobin, Asst, to the President. 

For the Coach Cleaners: 

F. W. Washington, General Chairman, 

N. F. of Rv. Workers. 

•> 


Defendant's Exhibits 8 and 10 (the ballots used in this 
election) are included in this record as original exhibits. 
Pertinent portions of other exhibits are set forth in the 
statement of testimonv, or are attached as exhibits to the 
bill of complaint. 

106 Oral Opinion by Associate Justice O’Donoghue. 

\ The Court. In this case the Court finds as a matter 
of fact that there was a dispute between the car cleaners 
or coach cleaners as to who should represent them with the 
railway, and that being so the services of the National 
.Mediation Board were sought; that Board through its me¬ 
diator, Mr. Cole, made an investigation and came to the 
conclusion that a substantial number of the members of 
the coach cleaners wanted the matter of representation 
with the railway gone into, and finally the Mediation Board 
itself decided that there should be an election held. The 
speed with which an election is held, after decision is once 
reached to hold an election, very often makes it fairer than 
one delayed or long drawn out; in any event, the Court 
finds nothing objectionable in the fact that the election 
in this case so speedily was held after the decision to have 
one was arrived at. The (‘lection, either by ballot deposited 
at the yards or by mail, extended over a period of about 
a week. That gave general knowledge to all members of 
the coach cleaners that an election was going on, was being 
held; and there was no objection raised during all that 
time to the election proceeding, no attempt made to stop it, 
and no charge made that it was not proceeding properly 
and lawfully and honestly; and no objection was made to 
Floyd Washington acting as observer, 
i The Court finds accordingly that there was actual notice 
to practically every coach cleaner on the railways affected 
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of the election taking place, and that practically every one 
of them had a chance to express himself, an opportunity 
to vote a secret ballot, as to whether lie wanted the 

167 carmen to represent him, or as to whether he wanted 
any other person, corporation or organization to 

represent him. 

Now, that appeared plainly on all of the ballots. It is 
true that some of the coach cleaners may not have been 
able to read or write, may not have had an opportunity to 
secure an education; and some of them may have made 
mistakes in the way they voted. But those mistakes may 
have been as much in favor of one of the parties as in 
favor of the other; and the Court cannot guess that if there 
were mistakes made by some Individuals in mailing their 
ballots, that tliev were all against the Federation and in 
favor of the car men, or the other wav. 

The Court finds that the election was fairly and honestly 
conducted, and that all members of the coach cleaners 
group of employees were given an opporunitv to express 
secretly their wishes in regard to representation for them 
with the railway companies. 

Now, in regard to the observer, Floyd Washington: The 
Court finds that lie had a right to appear there as observer 
for the National Federation; and, at all events, if lie was 
doing something that his organization had not authorized 
him to do, all of those involved had notice of it, or a great 
many of them had notice, and saw him right at the ballot 
box and no one raised any objection, and no one undertook 
to tell Rice that he should be there; no one reported it to 
any officer of the National Federation. 

Moreover, the Court finds that as a matter of law it is 
not necessary to have observers, but the Court finds fur- 
tlieir that this observer, Floyd Washington, did nothing 
to influence anv of the voters one wav or the other 

168 while lie was present at the election as observer. 

The Court finds that the votes cast represent a 
very large portion, over 90 percent, of the coach cleaners 
working on these railways. The ('ourt finds that the secret 
ballots cast show that a majority of the votes so cast were 
in favor of the car men’s association representing them in 
dealing for them with the railways. 

The Court finds that the National Mediation Board, on 
the report of that election being received from the media- 
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lor, Mr. Cole, was justified under the law and under the 
facts in the case in certifying that the car men’s associa¬ 
tion was the duly elected and designated representative of 
the coach cleaners on those railways. 

The Court finds further as a matter of law that accord¬ 
ingly the plaintiff has failed to make out its case, and 
that the remedies prayed for in the bill should be denied, 
and the bill dismissed. 

Now, the Court does not find it necessary to pass upon 
the question of law that might have been raised by a motion 
to dismiss, and it is making no decision on that question. 
Aside from that issue, however, it is not necessary for the 
Court also to go into the question as to whether if the Na¬ 
tional Mediation Board should act arbitrarily and unrea¬ 
sonably and without any foundation in fact, and without 
any evidence of fact to support it, that the Court could not 
correct its action, or could not in a given case have acted 
in that way, or clearly could provide for another election 
to be held if that one were fraudulent. The Court is not 
saying it would not have the power to step in and 
16fi grant relief. But the Court does not find that such 
a situation exists in this case. 

In hearing this case the Court has been very liberal in 
allowing the plaintiff to introduce all possible evidence, 
and while the Court has not violated the rules of evidence, 
it has stretched them as far as possible in allowing the 
plaintiff to get its theory before the Court. 

Now, counsel for the plaintiff have argued the matter of 
the race question. In the opinion of the Court that is not 
an essential factor in this case. Of course, it is a fact 
that in the case of the coach cleaners the most, if not all, 
are of the negro race. It appears from the constitution 
and by-laws of the car men that a lodge may exist in that 
organization made up of persons of the negro race. Now, it 
has been argued that the negroes should be allowed to rep¬ 
resent themselves. The Court is in favor of that, that they 
have the right to do that, but the majority of them in this 
case in an election that the Court holds was honestly and 
fairly conducted, voted to change their representation from 
the National Federation to the car men. Why a majority 
of them should do that the Court does not know. It must 
have been their opinion that they would be, possibly, better 
represented, or that they would get more in the way of 
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wages, in the way of reduced hours, or more favorable 
working regulations, but as to that the Court does not 
know. However, the fact is that they did so vote, that a 
majority of them voted in favor of a change in represen¬ 
tation. 

Now, if that change of representation, after a reasonable 
time, fails to get for them the benefits they hoped for 
when making the change, they may vote again at 

170 some reasonable time in the future and change their 
representation to some other source. 

It has likewise been argued that these people may lose 
their jobs. There is no evidence here to support that. Some¬ 
thing of that kind may occur in the future, but I hope not. 

1 think that concludes all the issues in the case, and coun¬ 
sel may prepare findings of fact and conclusions of law 
and draft a judgment in accordance with what I have said 
extemporaneously from the bench, and submit them to the 
other side, and come in some day at 10 o’clock and submit 
them to me. 

171 Findings of Fact and Conclusions of Law 

Filed Januarv 9 1939 


* 


* 


The above entitled cause came on before the undersigned, 
Associate Justice of the District Court for the District of 
Columbia, sitting in a civil action without a jury, and upon 
the pleadings and exhibits filed and the hearings had and 
the evidence taken before it, the Court makes the following 
findings of fact and reaches the following conclusions of 
law: 


1. The plaintiff, National Federation of Railway Work¬ 
ers, is a labor organization composed of colored persons 
representing various crafts of railway employees on the 
Texas and Pacific and other railways. Prior to December 
1937 the plaintiff acted as the representative for collective 
bargaining of the coach cleaners on the Texas and Pacific 
and affiliated railways (hereinafter referred to as the 
Texas and Pacific). 

2. The Brotherhood of Railway Carmen of America is a 
voluntary, unincorporated association, composed of em¬ 
ployees engaged as carmen and coach cleaners in the me¬ 
chanical departments of various railroads throughout the 
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United States, including; the Texas & Pacific Railroad Com¬ 
pany. 

172 3. The defendant National Mediation Board is a 

board established bv the Rail wav Labor Act, as 
amended, with the duties, inter alia, of investigating dis¬ 
putes as to representation among railroad employees and 
certifying, after secret election, if necessary, the represen¬ 
tative chosen by the majority of the persons in any parti¬ 
cular craft or class. Otto S. Beyer, George A. Cook, and 
William M. Leiserson are the duly appointed, qualified and 
acting members of said Board. 

4. A dispute existed among the coach cleaners on the 

Texas and Pacific Railwav as to whether thev should be 

* * 


represented for purposes of collective bargaining by the 
plaintiff or the Brotherhood of Railway Carmen. 

5. In June 1037 the Brotherhood, acting through the Rail¬ 
way Employees’ Department of the American Federation 
of Labor, invoked the services of the National Mediation 
Board to investigate and determine the representative of 


the coach cleaners on the Texas 


and Pacific Railway, the 


Brotherhood claiming that it represented a majority of the 


coach cleaners. 


(>. In November 1937 the Board ordered Mediator Robert 


F. (’ole to conduct an investigation with respect to the 
complaint thus filed. On November 29, 1937, Mr. Cole con¬ 
ferred with representatives of the Brotherhood, of the 
plaintiff Federation and of the Railway Company in order 
to determine the claims of the contesting parties and the 
number of coach cleaners emploved bv the Railwav, and 
reported to the Board the results of his investigation. 

7. At the conference with the representatives of 
173 the Federation, the Federation was represented by 
C. W. Rice, General Organizer, F. W. Washington, 
General Chairman for the Federation of the coach cleaners 


on the Texas and Pacific Railway and Ed Carter, General 
Chairman for the shop laborers. 

8. The Board determined on the basis of information 


received from Mr. Cole that a dispute existed as to repre¬ 
sentation and that an election should be held, and on De¬ 
cember 2, 1937, instructed Mr. Cole to hold an election 
by secret ballot. Mr. Cole immediately caused to be pre¬ 
pared the Rules of Election and tin* ballots to be used. 
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9. The Rules of Election provided that each party might 
have an observer present during the election. 

10. In the late afternoon of December 2nd Mr. Cole tele¬ 
phoned Mr. F. \Y. Washington, advised him that the Board 
had decided that an election would be held, and that the 
election would begin on December 4th, and asked him who 
would represent the plaintiff Federation as observer dur¬ 
ing the election. Washington replied that he would act as 
observer. Mr. Cole also similarly notified Mr. Edward 
Ware, vice-president of the Brotherhood of Railway Car¬ 
men, and Mr. Ware said he would act as observer for the 
Brotherhood. 

11. Ample notice of the proposed election was given to 
the employees involved, and practically all of them are 
shown to have had actual knowledge of the election and of 
the questions at issue therein, either through posted notices 
or through ballots presented to and used by them. 

12. The election was conducted between December 4th 
and December 10, 1937, the vote being by secret ballot. 
Ballots were sent by mail to coach cleaners not located at 

Fort Worth, but at Fort Worth, where approxi- 
174 matelv half of the coach cleaners were employed, 
the ballots were cast in person. The voting at Fort 
Worth took place on December 4th and the mail ballots 
were sent out on that dav, with instructions that they be 
returned before December 10th. On December 10th, the 
Mediator, Mr. F. W. Washington and Mr. Ware picked up 
the ballots at the Dallas Post Office, counted them, and 
signed a report to the Board setting forth the result of the 
election. 

13. Out of eighty-six elegible voters, forty-two votes were 
cast for the Brotherhood and thirty-five for the Federa¬ 
tion. Nine mail ballots had not been returned at the time 
the votes were counted. Two of these nine ballots, which 
were mailed back too late, contained votes for the Brother¬ 
hood. Three other ballots were returned marked as unde¬ 
livered to the addressees. The other four ballots have not 
been returned. 

14. The election was in all respects fairly and honestly 
conducted, and the report of election accurately stated its 
results. 
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15. Although all the coach cleaners had general knowl¬ 
edge that an election was going on during the week in 
which the election was held, no objection was raised by 
any of them to any of the proceedings, or to F. W. Wash¬ 
ington’s acting as observer for the Federation, and no 
charge was made that the election was not being conducted 
lawfulIv and honestlv. Actual notice of the election was 
given to practically every coach cleaner and practically 
every coach cleaner had an opportunity to vote for the 
Federation, the Brotherhood, or any other person or or¬ 
ganization he desired to represent him. 

16. F. W. 'Washington, General Chairman of the 
175 coach cleaners in the Federation, was a proper per¬ 
son for Mr. Cole to notify after the Board had deter¬ 
mined that an election would be held and also a proper per¬ 
son to appear as observer for the Federation at the election. 
Even if he were not properly authorized by the organiza¬ 
tion, no member of the craft of coach cleaners objected to 
having him act in that capacity or told Mr. Rice that Rice 
Should have been present during the election, although 
there was ample time and opportunity for them to have no¬ 
tified Rice. Washington did nothing to influence any of the 
voters one way or the other while ho was acting as observer. 

18. Upon receiving the report of the election from Mr. 
Cole, the National Mediation Board dulv certified the 
Brotherhood of Railway Carmen as the representative of 
the coach cleaners on the Texas and Pacific Railway. 


i 19. After the issuance of this certification, the Board re¬ 
ceived from L. W. Fairchild, General President of the Na¬ 
tional Federation, and C. \V. Rice, General Organizer, pro¬ 
tests urging that the certification be set aside and a new 
election held. The grounds for the protests were (1) that 
Washington was not the proper observer on behalf of the 
Federation, the claim being that Rice or Carter should have 
been the observer; and (2) that the votes had not been 
properly counted. These petitions to set aside the election 
were denied by the Board. 

20. On the facts, the Board was justified in certifying the 
Brotherhood as the duly elected representative of the coach 
cleaners on the Texas and Pacific and in refusing to set 
aside its certification. 
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176 Conclusions of Law 

The Court concludes as a matter of law: 

1. The election was legallv conducted bv the National 
Mediation Board. 

2. Under the provisions of the Railway Labor Act it is 
not necessary for the National Mediation Board to provide 
for the attendance of representatives of contesting parties 
in the capacity of partisan observers at elections conducted 
by the said Board, and the presence of the wrong observer 
would not be ground for setting aside the election. 

3. The Board did not notify the wrong representative of 
the National Federation of Railwav Workers that an elec- 
tion was to be conducted or permit the wrong person to ac¬ 
tion as observer for the Federation at the election. 

4. The Brotherhood of Railway Carmen received a ma¬ 
jority of the votes cast in the election and was properly 
certified as the representative of the coach cleaners on the 
Texas and Pacific Railway. 

5. The result of the election as shown by the ballots is 
binding upon the court in the absence of proof that the bal¬ 
lots were tampered with or not honestly preserved in their 
original form. 

6. The National Mediation Board did not err or act un¬ 
lawfully in refusing to set aside its certification, no grounds 
for setting aside such certification having been proved. 

7. No cause of action has been proved by plaintiff. 

8. The complaint should be dismissed. 

DANIEL W. O’DONOGIIUE 
Justice 

January 9th, 1939 


177 Order Amending Finding 

Filed January 16, 1939 

m # # 

On motion of defendants pursuant to Rule 52 (b) of the 
Rules of Civil Procedure, it is this 16 day of January, 1939, 
hereby 

ORDERED that Paragraph 16 of the Findings of Fact 
entered herein on January 9, 1939, is amended to read as 
follows: 
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i “16. F. W. Washington, General Chairman of the coach 
cleaners in the Federation, was a proper person for Mr. 
Cole to notify after the Board had determined that an elec¬ 
tion would be held and also a proper person to appear as 
observer for the Federation at the election. Even if he 
were not properly authorized by the organization, no mem¬ 
ber of the craft of coach cleaners objected to having hint act 
iii that capacity or told Mr. Cole that Mr. Rice should have 
been present during the election, although there was ample 
time and opportunity for them to have notified Mr. Cole. In 
addition, no member of the craft undertook to notify Mr. 
Rice that he should have been there, although there was 
ample time for that before the election was completed on 
December 10th. Washington did nothing to influence anv 
of the voters one way or the other while he was acting as 
observer ’ ’ 

DANIEL W. O'DONOGHUE 

Justice 


178 Judgment 

Filed January 9 1939 

* # # 

This case having come on for trial before me on Novem¬ 
ber 30, 11)38, and evidence having been taken and the argu¬ 
ments of counsel heard, and it appearing to the Court that 
plaintiff is not entitled to the relief prayed, it is, this 9th 
day of January, 1939. 

ADJUDGED, that the complaint herein be and it is 
herebv dismissed. 

DANIEL W. O’DONOGHUE 
Justice 


Notice of Appeal 

Filed February 1 - 1939 
* * * 

i Notice is hereby given this 1st day of February, 1939, 
that National Federation of Railway Workers hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the final judgment of this Court en¬ 
tered in this action on the 9th day of January, 1939, in favor 
of National Mediation Board, Brotherhood Railway Car- 
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men of America, Railway Employees’ Department of the 
American Federation of Labor and M. B. Jewell, President 
of Railway Employees’ Department of the American Fed¬ 
eration of Labor, against said National Federation of Rail¬ 
way Workers. 

JAMES A. COBB 
Attorney for plaintiff. 

H. 


179 Memo rand u m 

February 1, 1939 
Bond on Appeal for $250.00 filed. 


Assignment of Errors 
Filed February 21 1939 


The plaintiff, National Federation of Railway Workers, 
having duly noted an appeal from the judgment dismissing 
the complaint entered in the above entitled cause on the 
9th day of January, 1939, in the District Court of the 
United States for the District of Columbia, assigns the fol¬ 
lowing errors in the record and proceedings in said court 
under which it seeks a reversal of the decision and judg¬ 
ment of said Court. 

The Court erred: 


1. In finding as a fact that the evidence disclosed any 
such showing of the existence of a dispute among the coach 
cleaners on the Texas and Pacific Railway as justified the 
National Mediation Board in holding an election. 

2. In holding that the National Mediation Board at the 
time of the hearing of this cause was not required to dis¬ 
close the names of the persons, stated as being forty-two 
(42), who were the alleged original complainants, coach 
cleaners, members of the National Federation of Railway 
Workers, seeking the intervention of the National Media¬ 
tion Board for the purpose of a change in representation 
from the National Federation of Railway Workers to the 
Brotherhood of Railway Carmen. 

3. In holding, after an agreed rule of election that 
ISO each party might have an observer, that Mediator 
Cole was justified in notifying F. W. Washington as 
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to the time of the proposed election and accepting him as 
an observer, when the Mediation Board had been put on 
notice that C. W. Rice had been elected by the National Fed¬ 
eration of Railway Workers to represent it in this connec¬ 
tion and after the said Mediation Board had recognized 
G. W. Rice in this representative capacity and after the said 
G. W. Rice had been given to understand by the said Media¬ 
tor Cole that he would be notified when his appearance in 
this representative capacity would be required. 

4. In not holding that the said Mediator Cole should have 
notified 0. W. Rice as a representative of the National Fed¬ 
eration of Railway Workers to act as an observer at the 
election. 

5. In holding that ample notice of the election was given 
to the employees involved and that practically all of them 
had actual notice thereof. 

fi. In holding that the election was fairlv and honestlv 
conducted and that the report of the election accurately 
stated its results. 

7. In holding that the National Mediation Board was 

justified in eertifving the Brotherhood of Railwav Carmen 
•* * *_* » 

as the representative of the coach cleaners on the Texas 
and Pacific Railwav. 

8. In holding that the Mediation Board was justified 
upon application made by the National Federation of Rail¬ 
way Workers, in refusing to set aside its certification. 

9. In not holding that whereas it is not necessarv for the 
Mediation Board to provide for the attendance of represen¬ 
tatives of the contesting parties at an election, that 

181 when such attendance is agreed upon as being the 
rule of the election, that then to permit the wrong 
person to act as an observer, when another person has been 
specifically designated and agreed upon, is an irregularity 
sufficient to cause the setting aside of the election, 
i 10. In holding that the Brotherhood of Railwav Carmen 
received a majority of the votes cast in the election and 
was properly certified as the representative of the coach 
cleaners on the Texas and Pacific Railway. 

10. In holding that the result of the election as shown by 
the ballots is binding upon the court in the absence of proof 
that the ballots were tampered with or not honestly pre¬ 
served in their original form. 
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12. In not holding that in determining whether the elec¬ 
tion should be allowed to stand the court had the right and 
privilege of inquiring fully into all details surrounding the 
election and of basing its decision upon the question of 
proper notice, proper conduct of the election, and the legal 
possibility of the contending parties to act in a representa¬ 
tive capacity for the coach cleaners. 

13. In entering a judgment, at the instance of and in 
favor of the defendants, the National Mediation Board and 
the Brotherhood of Railway Carmen of America, Railway 
Employes’ Department of the American Federation of 
Labor, and B. M. Jewell, President of the said Railway Em¬ 
ployes’ Department of the American Federation of Labor, 
individually and as representative of System Federation 
No. 121, dismissing the Bill of Complaint filed in this cause. 

14. In dismissing the Bill of Complaint. 

15. In holding by dismissing the Bill of Complaint, 
that 

182 a. The acts and actions of the defendant, National 
Mediation Board, as set forth in the Bill of Com¬ 
plaint, were not arbitrary, capricious, and unlawful. 

b. The certification, made and entered by the defendant, 
National Mediation Board, designating the Brotherhood of 
Railway Carmen of America as representative of the coach 
cleaners on the Texas and Pacific Railway, was not illegal 
and void. 

c. The acts and actions of the defendant, the National 
Mediation Board, were in accordance with law. 

d. The acts and actions of the defendant, the National 
Mediation Board, as construed by the Court, satisfied the 
requirements of due process of law, and were not in viola¬ 
tion of the rights guaranteed to the plaintiff by the Consti¬ 
tution of the United States, and gave to the plaintiff the 
equal protection of the law. 

16. In other respects apparent of the record. 

COBB, HOWARD, and HAYES 
Attorneys for Plaintiff-Appellant 
By: JAMES A COBB 

Receipt of a copy of the foregoing Assignment of Errors 
is acknowledged this 21st day of February, 1939. 

WILLIAM E WILLIS 
ROBERT L STERN 
Attorneys for Defendants 
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Memorandum 

March 6, 1939 

Time to file transcript of record extended from day to 
day to and including June 1, 1939. 


183 Designation of Record 

Filed February 21 1939 
# # # 

Now comes the National Federation of Railway Workers, 
by C. W. Rice, plaintiff in the above entitled cause and des¬ 
ignates the parts of the record which it desires to have in¬ 
cluded in the Transcript of Record, said parts being con¬ 
sidered sufficient for the determination of the questions 
raised on appeal, namely: 

1. The Bill of Complaint, including all exhibits thereto. 

2. Rule to Show Cause and Answer thereto. 

3. Temporary Restraining Order. 

i 4. Answer of Mediation Board to Bill of Complaint, in¬ 
cluding exhibits. 

5. Petition for Intervention. 

6. Order allowing Intervention. 

7. Order allowing taking of depositions. 

8. Order extending time for taking depositions. 

9. Statement of Evidence. 

10. Findings of Fact. 

11. Conclusions of Law. 

i 12. Memorandum Opinion of Mr. Justice O’ Donoghue. 

13. Judgment dismissing Bill of Complaint. 

14. Memorandum showing appeal bond in sum of $250.00 
bv U. S. Fidelity and Guaranty Co. 

15. Assignment of Errors. 

16. This Designation. 

COBB, HOWARD, and HAYES 
Attorneys for Plaintiff-Appellant 
By: JAMES A COBB 

Receipt of a copy of the foregoing Designation of Record 
is acknowledged this 21st day of February, 1939. 

WILLIAM E WILLIS 
ROBERT L STERN 
Attorneys for Defendants 


NATIONAL MEDIATION BOARD, ET AT-. 
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184 Addition to Designation of Record. 

Filed March 7 -1939 
* # * 

Defendant National Mediation Board hereby, with the 
consent of the plaintiff and intervening defendant, states 
that it desires to have added to the items enumerated in the 
Designation of Record filed herein by plaintiff: 

6 (a). The answer of intervening defendant, Brother¬ 
hood of Railway Carmen of America. 

ROBERT L STERN 
Special Assistant to the Attorney 
General 

Attorney for Defendant 
National Mediation Board 

We consent: 

JAMES A. COBB 
Counsel for Plaintiff 

CLARENCE M. MULHOLLAND 
WM. E. WILLIS 

Counsel for Intervening 
Defendant 


185 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 184, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 66833 in Equity, 
wherein National Federation of Railway Workers, An un¬ 
incorporated body, is Plaintiff and National Mediation 
Board, et al., are Defendants, as the same remains upon 
the files and of record in said Court. 


158 NAT. FED. OF RY. WORKERS VS. NAT. MEDIATION BD. ET AL. 


IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 26th day of May, 193*9. 

! C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No 7422 National Federation 
of Railway Workers, Appellant, vs. National Mediation 
Board et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed May 29 1939 Joseph W. Stewart, 
Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


April. Term, 1939 


No. 7422. 
Special Calendar. 


NATIONAL FEDERATION OF RAILWAY 

WORKERS, 

Appellant, 

vs. 

NATIONAL MEDIATION BOARD, BROTHER¬ 
HOOD OF RAILWAY CARMEN OF AMERICA, 
RAILWAY EMPLOYEES DEPARTMENT OF 
THE AMERICAN FEDERATION OF LABOR, B. 
M. JEWELL, PRESIDENT OF RAILWAY DE¬ 
PARTMENT OF THE AMERICAN FEDERA¬ 
TION OF LABOR EMPLOYEES. 


BRIEF ON BEHALF OF APPELLANTS. 


Jurisdictional Statement. 

The jurisdiction of the lower court, The District 
Court of the United States for the District of Columbia, 
to try and as well the jurisdiction of this Court to hear 
upon appeal the controversial matters involved in 
this cause, lies in the Act of Congress creating the Na- 


tional Mediation Board, set forth in an amendment to 
the Railway Labor Act, approved June 21,1934, Public 
Law No. 442, 73rd Congress, U. S. C. A., Title 45, Secs. 
151-163, outlined in the Bill of Complaint, filed in the 
original action, in the District Court of the United 
States for the District of Columbia by this appellant 
against the National Mediation Board (R. pages 2 and 

3). 


Statement of Case. 

I The facts in the case, briefly stated, are these: 

During and prior to the month of November, 1937, 
there was claimed bv the Brotherhood of Railway Car- 
men of America, an affiliate of the American Federa¬ 
tion of Labor, et <//., that there existed among the 
coach-cleaners employed by the Texas and Pacific 
Railway Company, a dispute as to who was authorized 
to represent them for the purposes of collective bar¬ 
gaining under the Railway Labor Act. Both the 
Brotherhood of Railway Carmen of America, acting 
through the Railway Employees Department of the 
American Federation of Labor and the plaintiff, the 
National Federation of Railway Workers, claimed the 
authority to represent the employees in question. In 
fact, the appellants, hereinafter called the plaintiff, 
had secured a contract on behalf of the coach-cleaners 
which was then and now in operation. The plaintiff 
was surprised when notice was had to it that there was 
a dispute, as prior to that time if there was a dis¬ 
satisfaction on behalf of the craft represented by the 
plaintiff or any members thereof no such dissatisfac- 
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tion had been disclosed to the plaintiff organization. 
The services of the defendant, National Mediation 
Board, were invoked to settle this alleged dispute. The 
invocation was made by virtue of Sec. 9 of a Statute 
of the United States, known as the Railway Labor Act. 

‘‘If any dispute shall arise among a carrier’s 
employees as to who are the representatives of 
such employees designated and authorized in ac¬ 
cordance with the requirements ot' this Act, it shall 
be the duty of the Mediation Board, upon request 
of either party to the dispute, to investigate such 
dispute and to certify to both parties, in writing, 
within thirty days after the receipt of the invoca¬ 
tion of its services, the name or names of the in¬ 
dividuals or organizations that have been designat¬ 
ed and authorized to represent the employees in¬ 
volved in the dispute, and certifv the same to the 
carrier. Upon receipt of such certification the 
carrier shall treat with the representative so cer¬ 
tified as the representative of the craft or class 
for the purposes of this Act. In such an investiga¬ 
tion, the Mediation Board shall be authorized to 
take a secret ballot of the employees involved, or 
to utilize any other appropriate method of as¬ 
certaining the names of their duly designated and 
authorized representatives in such manner as 
shall insure the choice of representatives by the 
employees without interference, influence or 
coercion exercised by the carrier. In the conduct 
of any election for the purposes herein indicated 
the Board shall designate who may participate in 
the election and establish the rules to govern the 
election, or may appoint a committee of three 
neutral persons who after hearing shall within ten 
days designate the employees who may participate 
in the election. The Board shall have access to and 
have power to make copies of the books and rec¬ 
ords of the carriers to obtain and utilize such in¬ 
formation as may be deemed necessary by it to 
carry out the purposes and provisions of this 
paragraph.” 
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The defendant Board accepted the alleged invoca¬ 
tion and dispatched Robert F. Cole, one of its media¬ 
tors, to the scene for the purpose of investigation and 
appropriate action. He met a number of persons at 
the Jefferson Hotel, Dallas, Texas, to whom the de¬ 
fendant Board, through telegrams and other com¬ 
munications, had transmitted notice of the said meet¬ 
ing. Persons present were Ed Carter, Texarkana, 
Texas; Lincoln Washington, Algiers, New Orleans, 
Louisiana; Jack Rolla, Fort Worth, Texas; Floyd 
Washington, Fort Worth, Texas; and W. F. Bledsoe, 
Marshall, Texas, and C. W. Rice, of Houston, Texas, 
general organizer of the National'Federation of Rail¬ 
way Workers (Record page 46). 

It was understood and agreed between the defendant, 
National Mediation Board, and the National Federa¬ 
tion of Railway Workers as disclosed by the com¬ 
munications had between Floyd Washington, general 
chairman of the National Federation of Railway Work¬ 
ers and George A. Cook, secretary of the National 
Mediation Board that if an election was held to de¬ 
termine whether the plaintiff should further act as a 
bargaining agency for the coach-cleaners or whether 
or not it should change and have the defendant Rail¬ 
way Employees Department of the American Federa¬ 
tion of Labor to act as bargaining agents, that Media¬ 
tor Cole would represent the National Mediation Board 
and that the investigation would begin at the Jefferson 
Hotel, Dallas, Texas, on Monday, November 29, 1937 
(Record pages 45 and 46). 
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At the conclusion of the conversation between Media¬ 
tor Cole on one side and C. W. Rice et al. on the other, 
it was agreed that if an election took place that Rice 
would be notified as an observer for the plaintiff when 
the election took place and one Edward M. Ware 
would act as observer for the defendant Brotherhood 
Railway Carmen of America ct al. Notwithstanding 
this understanding and agreement according to the 
mediator’s report election was held continuing from 
the 4th to the 10th of December, inclusive, and out of 
86 employees eligible to vote, 9 failed to participate, 42 
voted in favor of the Brotherhood of Railway Car¬ 
men of America acting through the Railway Employees 
Department of the American Federation of Labor as 
a representative of these employees. As soon as that 
was done the defendant, Brotherhood of Railway Car¬ 
men of America sought to cancel the contract made be¬ 
tween the Texas Pacific Railway Company and the 
plaintiff on behalf of the coach-cleaners. This action 
was brought for the purpose of attacking the validity 
of this certification, and to enjoin the Board from en¬ 
forcing it. On a preliminary hearing on March 30, 
1938 through Mr. Justice Bailey issued a restraining 
order which order was to continue in force until the 4th 
day of May, 193S at which date there was to be a final 
hearing (Record pages 25 and 26). 

From time to time continuances were had until No¬ 
vember, 1938 when a trial was held before Mr. Justice 
O’Donoghue, who in an oral opinion stated he would 
dismiss the Bill which he did on January 9, 1939 when 
he made his findings of fact and conclusions of law sub¬ 
sequently amended on January 16, 1939. 
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, Statement of Points. 

The plaintiff, National Federation of Railway Work¬ 
ers, having duly noted an appeal from the judgment 
dismissing the complaint entered in the above entitled 
cause on the Oth day of January, 1939, in the District 
Court of the United States for the District of Columbia, 
assigns the following errors in the record and proceed¬ 
ings in said court under which it seeks a reversal of the 
decision and judgment of said Court. 

The Court erred: 

1. In finding as a fact that the evidence dis¬ 
closed any such showing of the existence of a dis¬ 
pute among the coach cleaners on the Texas and 
Pacific Railway as justified the National Media¬ 
tion Board in holding an election. 

2. Ln holding that the National Mediation 
Board at the time of the hearing of this cause 
was not required to disclose the names of the per¬ 
sons, stated as being forty-two (42), who were the 
alleged original complainants, coach cleaners, 
members of the National Federation of Railway 

, Workers, seeking the intervention of the National 
Mediation Board for the purpose of a change in 
representation from the National Federation of 
Railway Workers to the Brotherhood of Railway 
Carmen. 

3. In holding, after an agreed rule of election 
that each party might have an observer, that 
Mediator Cole was justified in notifying F. W. 
Washington as to the time of the proposed elec¬ 
tion and accepting him as an observer, when the 
Mediation Board had been put on notice that C- 
W. Rice had been elected by the National Federa¬ 
tion of Railway Workers to represent it in this 
connection and after the said Mediation Board had 
recognized C- W. Rice in this representative 
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capacity and after the said C. W. Rice had been 
given to understand by the said Mediator Cole 
that he would be notified when his appearance in 
this representative capacity would be required. 

4. In not holding that the said Mediator Cole 
should have notified C. W. Rice as a representa¬ 
tive of the National Federation of Railway Work¬ 
ers to act as an observer at the election. 

5. In holding that ample notice of the election 
was given to the employees involved and that prac¬ 
tically all of them had actual notice thereof. 

0. In holding that the election was fairly and 
honestly conducted and that the report of the 
election accurately stated its results. 

7. In holding that the National Mediation 
Board was justified in certifying the Brotherhood 
of Railway Carmen as the representative of the 
coach cleaners on the Texas and Pacific Railway. 

8. In holding that the Mediation Board was 
justified upon application made by the National 
Federation of Railway Workers, in refusing to 
set aside its certification. 

9. In not holding that whereas it is not neces¬ 
sary for the Mediation Board to provide for the 
attendance of representatives of the contesting 
parties at an election, that when such attendance 
is agreed upon as being flic rule of the election that 
then to permit the wrong person to act as an ob¬ 
server, when another person has been specifically 
designated and agreed upon, is an irregularity suf¬ 
ficient to cause the setting aside of the election. 

10. In holding that the Brotherhood of Rail¬ 
way Carmen received a majority of the votes cast 
in the election and was properly certified as the 
representative of the coach cleaners on the Texas 

and Pacific Rail wav. 

•> 

11. In holding that the result of the election 
as shown by the ballots is binding upon the court 
in the absence of proof that the ballots were tam¬ 
pered with or not honestly preserved in their 
original form. 
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12. In not holding that in determining whether 
the election should be allowed to stand the court 
had the right and privilege of inquiring fully in¬ 
to all details concerning the election and of basing 
its decision upon the question of proper notice, 
proper conduct of the election, and the legal pos¬ 
sibility of the contending parties to act in a 
representative capacity for the coach cleaners. 

13. In entering a judgment, at the instance of 
and in favor of the defendants, the National 
Mediation Board and the Brotherhood of Railway 
Carmen of America, Railway Employees’ De¬ 
partment of the American Federation of Labor 
and B. M. Jewell, President of the said Railway 
Employees’ Department of the American Federa¬ 
tion of Labor, individually and as representative 
of System Federation No. 121, dismissing the Bill 
filed in this cause. 

14. In dismissing the Bill of Complaint. 

15. In holding by dismissing the Bill of Com¬ 
plaint, that: 

a. The acts and actions of the defendant. 
National Mediation Board, as set forth in the 
Bill of Complaint, were not arbitrary, 
capricious, and unlawful. 

b. The certification, made and entered by 
the defendant, National Mediation Board, 
designating the Brotherhood of Railway Car¬ 
men of America as representative of the coach 
cleaners on the Texas and Pacific Railway, 
was not illegal and void. 

c. The acts and actions of the defendant, 
the National Mediation Board, were in ac¬ 
cordance with law. 

d. The acts and actions of the defendant, 
the National Mediation Board, as construed 
by the Court, satisfied the requirements of due 
process of law, and were not in violation of the 
rights guaranteed to the plaintiff by the Con¬ 
stitution of the United States and gave to the 
plaintiff the equal protection of the law. 

16. In other respects apparent on the record. 
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Summary of Argument. 

The plaintiff has here set forth sixteen (16) assign¬ 
ments of error alleged to have been made by the pre¬ 
siding Justice. 

These assignments for the purposes of this brief 
may properly be summarized for the purpose of argu¬ 
ment into four: 

1. There was not a sufficiency of evidence to in¬ 
dicate that there was a dispute existing between the 
coach-cleaners employed by the Texas and Pacific 
Railway Company and the defendant, the Brotherhood 
of Railway Carmen of America, an affiliate of the 
American Federation of Labor. 

2. If there were a dispute that the defendant, Me¬ 
diation Board laid down certain rules and regulations 
in accordance with the Act in which it gave the plain¬ 
tiff a right to have an observer present and then vio¬ 
lated its own rules and regulations to the detriment 
of the plaintiff. 

3. That there is not a clear-cut sufficiency of evi¬ 
dence to indicate that the defendant Brotherhood of 
Carmen had a majority of the vote, and if so, it was 
arrived at in such wise that out of fairness and equity 
the decision reached by the defendant Board should 
be set aside. 

4. The findings of fact and conclusions of law as 
made by the Court below do deny that plaintiff of due 
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process of law and the equal protection of law in that 
it binds them to a contract in which they had no part 
and could have no part solely on the ground that they 
are persons of color, which is directly in the teeth of 
the 14th Amendment of the Constitution of the United 
States. 

ARGUMENT. 

Though we do not believe that the point can be rea¬ 
sonably urged to the contrary, it is perhaps well to 
first simply state that the relief sought here by the 
wav of injunction is the proper road to travel, as no 
other remedy would be effective. 

See: Brotherhood of Railroad Trainmen, 
et al. vs. National Mediation Board, et al. y 
66 App. D. C. 375, 88 Fed. (2d) 757; 

Also: American Federation of Labor, et al. 
Petitioner vs. National Labor Relations 
Board, Respondent, No. 7257, decided Feb¬ 
ruary 27, 1939, Washington Law Reporter, 
Vol. 67, #16, Whole No. 4429. 

The great and fundamental question in this case is 
\yas there such a dispute between the Railway Carmen 
of America, acting through the Railway Employees 
Department of the American Federation of Labor and 
the plaintiff, National Federation of Railway Work¬ 
ers, as to who should be the bargaining agent for the 
coach-cleaners as to properly invoke the interposition 
of the Mediation Board. Our position in this case is 
that there is not a scintilla of evidence, as disclosed 
by the record, other than Cole's testimony, to predicate 
a finding to the effect that there was a dispute in con- 
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templation of the statute. The Courts have said over 
and over again that substantial evidence is more than 
a mere scintilla, it means such relevant evidence as a 
reasonable mind might accept as adequate to support 
a conclusion. 

Appalachian Electric Power vs. National Lab¬ 
or Relations Board, 93 Fed. (2d) 985-989; 
National Labor Relations Board vs. Thomp¬ 
son Products, 97 Fed. (2d) 1315. 

As before stated in this case not a single witness 
has testified that he made any complaint to the Board 
as desiring other representation as a bargaining 
agent than the plaintiff in this case. Several wit¬ 
nesses testified that they voted for the defendant, the 
Brotherhood of Railway Carmen, in this case, but the 
question is where was the dissatisfaction and where 
was the desire for another representative. There is 
but one conclusion and that is that that desire was 
prompted and brought forward by the defendant 
Brotherhood of Carmen. It is illuminating and vital in 
this case that Mediator Cole certified 86 persons who 
were eligible to vote and the record discloses some 16 
other persons who were coach-cleaners of El Paso, 
Texas, and Big Spring, Texas, all of whom were white, 
not members of the National Federation, who were 
coach-cleaners. Are these the persons who said that 
they were not satisfied with the plaintiff as a bargain¬ 
ing agency? It may be easily and properly inferred 
that they were part of the 42 complainants mentioned 
by Mediator Cole. The testimony of Mr. Cole shows 
that there were 42 requests for the Brotherhood of 
Carmen as a bargaining agency for the coach-cleaners, 
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and as being dissatisfied with their contract with the 
Railway Company. When the names of the 42 persons 
were called for and their location, an objection was 
had by the defendants and the objection was sustain¬ 
ed by the Court. The pertinent part of the Court’s 
comment in this regard is found on page 80 of the Rec¬ 
ord, from which we quote: 

“Then the question is whether this Board 
should be required to disclose what they regard as 
confidential information; that is, the names of per¬ 
sons who signed authorizations for another or¬ 
ganization. The Court will sustain that objec¬ 
tion.’’ 

And yet, with none of this information before it, the 
Court made a finding to the effect that there was a 
real, honest-to-goodness dispute between the plaintiff 
and the defendant Brotherhood of Carmen. That was 
error. 

I In the case of U. S. vs. Abilene and Southern Rail¬ 
way Company, 265 U. S., 274, 68 Law Ed. 1016, the 
Court said nothing can be treated as evidence which 
is not introduced as such. 

See also: The Interstate Commerce Commis¬ 
sion vs. Louisville and N. R. Company, 227 
U. S. 88, 57 Law Ed. 431; 

Brotherhood of Railway Trainmen et al., vs. 
National Mediation Board, 66 App. D. C. 
375, 88 Fed. (2d) 757. 

The crux of this case lies in the fact of the alleged 
complaint of these 42 persons and yet the Court would 
not permit us, through the Mediation Board, to disclose 
their identity. This is most vital and interesting when 
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it be remembered that these people were working as 
coach-cleaners on the railroad and for the most part 
had been working there for years and years, as dis¬ 
closed by the entire record; and being simple folk, they 
were perfectly happy and content. These persons 
were not dissatisfied, they had made no complaint; they 
were happy in the services they were performing, and 
the railroad companies were happy to have them. In 
fact they didn’t know what an invocation or a com¬ 
plaint was and while, as before stated, a number of 
them testified that they voted for the Brotherhood 
(which must have been upon the importunity of the 
A. F. of L.), they were perfectly satisfied and happy 
with their situation. 

Had there been an actual dispute, and had there been 
a showing that the services of the National Mediation 
Board had been properly invoked, it is submitted that 
the conduct of the election was equally a matter of 
just complaint. The defendants in this case take the 
position that F. W. Washington (notwithstanding that 
he had been repudiated by the plaintiff and that he had 
himself notified the Board that C. W. Rice and not 
himself was to represent the plaintiff as an observer 
and that the Board acknowledged and agreed that C. 
IV. Rice should be the observer), properly acted as an 
observer; and that it is of no moment in this case as 
under the law the Board was not bound to have an 
observer, and that if the wrong observer was desig¬ 
nated it was a situation which the plaintiff could not 
complain of. We submit that this theory, though 
fallacious, was adopted by the Court in its Opinion, 
(R. p. 14'5); where the Court says: 
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“Now, in regard to the observer, Floyd Wash¬ 
ington : The Court finds that he had a right to ap¬ 
pear there as observer for the National Federa¬ 
tion ; and, at all events, if he was doing something 
that his organization had not authorized him to do, 
all of those involved had notice of it, or a great 
many of them had notice, and saw him right at 
i the ballot box and no one raised any objection, and 
no one undertook to tell Rice that he should be 
there; no one reported it to any officer of the 
National Federation. 

i Moreover, the Court finds that as a matter of 
law it is not necessary to have observers, but the 
Court finds further that this observer, Floyd 
Washington, did nothing to influence any of the 
voters one way or the other while he was present 
at the election as observer.’’ 

I The real question is, was this observer properly 
there. If he were not, this added to his demonstrated 
disposition toward harm to the plaintiff the opportu¬ 
nity, which in spite of failures of affirmative showing 
of adverse influence, amounted to actual, if unrevealed 
harm. Admitting for the sake of argument, that un¬ 
der the law that the defendant National Mediation 
Board need not designate anyone as an observer for 
the plaintiff; nevertheless, having done so and having 
notified the plaintiff to that effect, the Board was 
thereby bound. The decisions arc numerous and at 
one to this effect; that is, if rules and regulations are 
made as a guide and to channel the course of procedure 
of an administrative board, that those rules become, 
luntil changed, the law of the cases proceeding under 
such procedure and is just as much the law, as if it 
were statutory. Under very analogous circumstances, 
having to do with the Board of Education, a Board 
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created by Congress as in the instant case with the 
right granted of adopting procedural plans, this Court 
has significantly said, in the case of U. S. vs. Callahan, 
54 App. D. C. 63; 294 Fed. 992: 

“Under the Act of Congress of June 20, 1906, 
34 Stat. 316, the board of education is empowered 
to appoint all teachers on the recommendation of 
the superintendent of schools. The superintendent 
it is conceded, is controlled by the rules of the 
board of education in making such recommenda¬ 
tions. While it may be conceded that the board 
might exercise the power of appointment in any 
reasonable manner it might deem proper to adopt, 
it has in its wisdom elected to exercise this power 
through certain rules and regulations which it has 
adopted and promulgated. Being empowered by 
the act of Congress to make such rules and regu¬ 
lations, they must be deemed to have the force and 
affect of laic, unless they are in conflict with ex¬ 
press statutory provisions. In other words, they 
are binding upon the respondents in the matter 
of appointing and promoting teachers.” (Italics 
ours). 


More recently, in your case No. 7105, U. S. on the 
relation of John W. Cromwell vs. Marion Wade Doyle, 
et al.y you reiterated this policy in the following lan¬ 
guage : 

“The rules of the Board of Education, which 
we have held have the force of law entitled him to 
reappointment (Italics ours). 

It is to be noted that the number of persons who 
were eligible to vote were 86 as certified to by Mediator 
Cole and that the number he claims voted for the de¬ 
fendant, the American Federation of Labor (Brother¬ 
hood of Carmen), was 44; 9 not voting, and 35 for the 
plaintiff. Eliminating the figures and making an 
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analysis of how the vote was reached and under the 
circumstances surrounding the whole situation, it is 
clear that no definitive and final opinion can be reach¬ 
ed as to an honest majority for the defendant above 
mentioned. The persons who took part in these pro¬ 
ceedings, or at least who were eligible to take part, 
were all colored and thev had been working for the com- 
panv from one to twenty vears and there is not a scin- 
tilla of evidence to indicate that there was the slightest 
dissatisfaction among a single one with respect to his 
contract. On the contrary, the evidence disclosed be- 

vond anv shadow of doubt that thev were satisfied and 
• * • 

happy and the very purpose of the Act, which as dis¬ 
closed by the Supreme Court in the case of The Con¬ 
solidated Edison Company of New York, Inc., and its 
affiliated companies, cf al., Petitioners vs. The National 
Labor Relations Board, et al ., decided December 5, 
193S, was being carried out with these employees: 

“Moreover the fundamental purpose of the Act 
is to protect interstate and foreign commerce from 
interruptions and obstructions caused by indus¬ 
trial strife. 99 

In other words, the employees and the employers were 
to be in such happy relation that they would avoid 
strife which would lead into strikes and tie up inter¬ 
state commerce. This was happily the situation with 
the coach-cleaners, until interfered with by the defend¬ 
ant, American Federation of Labor, through some 
mysterious source which claimed that the employees, 
coach-cleaners, were dissatisfied. The Court further 
says: 

“The Act contemplates the making of contracts 
with labor organizations that is the manifest ob¬ 
jective in providing for collective bargaining un¬ 
der Section 7" as employees of the company are 
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entitled to his organization to join labor organi¬ 
zations and to bargain collectively through rep¬ 
resentatives of their own choosing. ” 

The Court in this particular evidently means what it 
says. That is, that they have a right to “bargain col¬ 
lectively through representatives of their own choos¬ 
ing’- and not the choosing of somebody else. Certain 
it is that these persons who are not permitted to be¬ 
long to the American Federation of Labor or its af¬ 
filiates thereof, as disclosed by the record, (R. pp. 65, 
66, 67), in this case, did not have the right to make 
their own selection; which is in the teeth of democracy 
as it was attempted to be established by the Constitu¬ 
tion of the United States. We quote here from the 
Record certain important and enlightening testimony. 

(R. 65). Section 6, clause a, Constitution and By¬ 
laws of the Brotherhood of Carmen: 

“Any white person between the ages of 16 and 
1 25 years, who believes in the existence of a Su¬ 

preme Being, who is free from hereditary or 
contracted diseases, of good moral character and 
habits, who is employed at the time that he or she 
makes application for membership as a railroad, 
electric, or motor car builder, or repairer, on any 
, class of cars, wood or steel, car inspector, car 

oiler * * * etc.” (Italics ours). 

(R. 66). Section 6, clause c: 

., “On railroads where the employment of colored 

persons has become a permanent institution, they 
t shall be admitted to membership, in separate 

lodges. Where these separate lodges of negroes 
are organized they shall be under the jurisdiction 
of and represented by the delegates of the nearest 
white local in any meeting of the Joint Protec- 
r tive Board, Federation, or convention where dele¬ 

gates may be seated.” 
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(R. 66): 

“The Court: Now, when they come in as sep¬ 
arate lodges can they have representation on the 
•affiliated organization that is going to represent 
them as a lodge?” 

Mr. Mulholland: It is a little difficult for me to 
answer that question. 

The Court: I am just asking you in order to 
save the Court the time of reading your by-laws 
and constitution. You know the answer to that. 
What is the answer? 

Mr. Mulholland: Well, as a matter of fact, your 
Honor, I have been through it a number of times 
and perhaps I can clear up this. 1 will give you 
an answer if 1 am able to do it, that the represen¬ 
tative organizations on these, 1 would say possibly 
that these men would have no vote in the selection 
of a representative, if that is what you are driv¬ 
ing at.” 

« # « • • 

(R. 67): 

“The Court: Now could any member of a lodge 
of Coach Cleaners become a member of the Broth¬ 
erhood of Railway Carmen, so far as their repre¬ 
sentatives or general committee or executive com¬ 
mittee or any of their officers are concerned? 

Mr. Mulholland: I don't presume so, as a prac¬ 
tical matter.” 


In this particular case, admitting for the sake of 
argument that the majority of the coach-cleaners voted 
for the Brotherhood, certain it is they would have no 
right to represent the minority and could not in any 
way bind them as above stated; as the minority had no 
voice in the selection of the bargaining agency other 
than to vote who should represent them. 

See: Consolidated Edison Company of New 
Y’ork, et aL, vs. The National Labor Rela¬ 
tions Board, et aL, supra. 




The record, as above quoted from (pp. 65, 66, and 
67) shows that colored persons could not belong di¬ 
rectly to the Brotherhood of Carmen, an affiliate of 
the American Federation of Labor, and they could 
not take part in any proceedings that would govern 
the bargaining agencies as on what conditions and 
under what circumstances a contract may be made on 
their behalf. In other words, if they worked at all 
they would be compelled to work under conditions that 
were absolutely in the control of an agency that did not 
permit them to have any say with regard to the carry¬ 
ing out and the operation, of the amount of salary, 
hours of work, or anything pertaining to the contract. 
As above stated, that is not in accordance with our 
American democracy; it is not in accordance with due 
process or equal protection of the law as laid down 
by this Court and of the Federal Courts, including the 
Supreme Court of the United States, under the 14th 
Amendment to the Constitution of the United States. 

The decisions are so numerous and at one upon this 
point it would be like carrying coals to Newcastle to 
present them to this Court. A listing of a few of the 
eases which carry enunciations of this Court touching 
upon the fundamental questions involved might not 
here be amiss. We call attention to: 

Guinn vs. U. S., 238 U. S., 347, 59 Law Edi¬ 
tion 1340; Myers vs. Anderson, 238 U. S., 
367, 59 Law Ed. 1349; United States vs. 
Mosley, 238 U. S. 383, 59 Law Ed. 1355; 
Nixon vs. Condon, 286 U. S. 73, 73 Law Ed. 
984; Grovey vs. Townsend, 295 U. S. 45, 79 
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Law Ed. 1292; Norris vs. Alabama, 294 U. 
S. 5S6, 79 Law Ed. 1074; 

See also: Strauder vs. West Virginia, 100 
U. S. 303, 25 Law Ed. 664; Neal vs. Dela¬ 
ware, 103 U. S. 370, 26 Law Ed. 567; Gib¬ 
son vs. Mississippi, 162 U. S., 565, 40 Law 
Ed. 1075; Rogers vs. Alabama, 192 U. S. 
226, 48 Law Ed. 417; and Martin vs. Texas, 
200 U. S. 316, 50 Law Ed. 497. 

i The interpretation of the Board and the Court in 
this particular, it is submitted, was manifestly unjust 
and the incorrectness is emphasized and the impor¬ 
tance of the question demonstrated by the fact that 
there is now pending before Congress an amendment 
to the Wagner Labor Act to the effect that a bargain¬ 
ing agency which denies the right of persons to belong 
on account of color, that that bargaining agency will 
be legally unable to represent that organization of per¬ 
sons who are denied membership in the representative 
bargaining agency. 

In conclusion we desire to sav that this record dis- 
closes a state of facts that we believe to be novel and 
the first time such a case has reached a Court of such 
high moment as this Court. We have here the extra¬ 
ordinary and unusual situation of an organization 
seeking to represent persons who are not permitted 
to belong to that organization in this particular case 
all of the persons who are represented are persons of 
color. The organization seeking to represent these 
persons is composed entirely of white. The great 
question is why is this organization desirous of repre- 
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senting these persons of color, who, as disclosed by 
the record, are perfectly satisfied with their contract. 
And in so doing, it is to be remembered what evidence 
has been adduced upon which this company predicates 
its right as a representative of the plaintiff organiza¬ 
tion. First, we find Mediator Cole, upon an undis¬ 
closed dissatisfaction, going to Dallas, Texas, calling 
in a number of persons at which time he claimed that 
there was a dispute as to who should represent as a 
bargaining agency three (3) organizations, one of 
which was white, and that disappears from considera¬ 
tion ; another of which was colored, composed of more 
than 400 members, laborers, headed by one Ed Carter, 
of Texarkana, who said that his men were satisfied, 
and no further complaint is had with respect to that 
organization. Last, but not least, we have the coach- 
cleaners; and it is to be remembered, though denied 
bv Mr. Cole, that when these men entered the room 
representing these two several colored organizations, 
Mr. Cole is said to have stated that it would be well for 
a while if these colored organizations would travel 
along with the white until they learned the technique 
of the situation. Did Mr. Cole say that? Can there 
be the slightest doubt: Ed Carter from Texarkana, 
Washington from Algiers, Louisiana, C. A. Rice from 
Houston, Jack Rolla from Fort Worth, all testified that 
he made that statement. There was no collusion among 
these people. They were not greatly educated. Did 
they make up this statement? Mr. Cole and F. W. 
Washington, the repudiated observer of the plaintiff, 
are the two, who testified that he made no such state¬ 
ment. The representative of the National Mediation 
Board, according to Mr. Cole’s own statement, should 


be impartial. Take this in connection with all the evi¬ 
dence in this case that Washington, who had been re¬ 
pudiated by the plaintiff and who himself had desig¬ 
nated Rice to act as an observer, was designated by 
Mr. Cole and actually acted as observer; and the fact 
that the papers of Rice turn up in the hands of the 
Brotherhood of Carmen at the taking of depositions 
in these cases in Fort Worth, Texas; the testimony 
of Rice and Carter as to Washington's conduct and 
his subsequent conduct and contradictory affidavits, 
and his expulsion from the plaintiff company and dis¬ 
missal from the railroad company—all these things 
indicate that the plaintiff company lias not had its day 
in court, and an injunctive order ought to continue un¬ 
til a clear-cut vote is had in this case; and certain it 
is that the Brotherhood of Railway Carmen until it 
changes its by-laws and constitution to the effect that 
no person of color can belong to it, has not any moral, 
nor legal right to represent the plaintiff as a bargain¬ 
ing agent. The very purpose of the Act would be 
thwarted; to have peace and harmony between the em¬ 
ployees, and the employers, in order that commerce 
might flow unaffected. No self-respecting person, 
white or colored, would be happy to work under the 
conditions as are now claimed by the Brotherhood of 
Carmen, who claim to represent the coach-cleaners, 
particularly those who have objected to such repre¬ 
sentation. 

Respectfully submitted, 

COBB, HOWARD & HAYES, 
JAMES A. COBB, 

PERRY W. HOWARD, 

GEO. E. C. HAYES, 

Attorneys for Appellant . 
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National Federation of Railway Workers, an 
Unincorporated Body, appellant 

v . 

National Mediation Board, Brotherhood Rail¬ 
way Carmen of America, Railway Employees’ 
Department of the American Federation of 
Labor, and B. M. Jewell, President of Railway 
Employees’ Department of the American Fed¬ 
eration of Labor 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE NATIONAL MEDIATION BOARD 


NATURE OF THE PROCEEDING 

This is an appeal from a decree of the District 
Court of the United States for the District of Co¬ 
lumbia (R. 152) dismissing appellant’s bill of com¬ 
plaint and denying its application for injunctive 

relief. Appellant, an unincorporated association 

(i) 
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of car cleaners employed by the Texas and Pacific 
Railway Company, seeks to enjoin the National 
Mediation Board from putting into effect and to 
have declared void a certification (R. 15-16) by 
which the Board certified the Brotherhood Railway 
Carmen of America as the authorized representa¬ 
tive for purposes of collective bargaining of the 
coach cleaners employed by the Railway. The 
Brotherhood Railway Carmen of America, Railway 
Employees’ Department of the American Federa¬ 
tion of Labor, and B. M. Jewell, as President of the 
Railway Employees’ Department of the American 
Federation of Labor, were permitted to intervene 
as parties defendant by the District Court (R. 
35-36). 

JURISDICTION 

Appellant’s brief erroneously states that the 
jurisdiction of the lower court and of this Court 
is based on the provisions of the Railway Labor 
Act, as amended (48 Stat. 1185, 45 U. S. C., Sec¬ 
tions 151-163). The real basis for jurisdiction is 
the general power of the District Court for the 
District of Columbia over cases in equity (D. C. 
Code, Tit. 18, Sections 41, 44, 101), and the power 
of this Court to hear appeals in such cases (id., 
Section 26). 

STATUTE INVOLVED 

Section 2, Ninth, of the Railway Labor Act (48 
Stat. 1185, 45 U. S. C., Section 152) reads as 
follows: 
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If any dispute shall arise among a car¬ 
rier’s employees as to who are the repre¬ 
sentatives of such employees designated and 
authorized in accordance with the require¬ 
ments of this Act, it shall be the duty of the 
Mediation Board, upon request of either 
party to the dispute, to investigate such dis¬ 
pute and to certify to both parties, in writ¬ 
ing, within thirty days after the receipt of 
the invocation of its services, the name or 
names of the individuals or organizations 
that have been designated and authorized to 
represent the employees involved in the dis¬ 
pute, and certify the same to the carrier. 
Upon receipt of such certification the carrier 
shall treat with the representative so cer¬ 
tified as the representative of the craft or 
class for the purposes of this Act. In such 
an investigation, the Mediation Board shall 
be authorized to take a secret ballot of the 
employees involved, or to utilize any other 
appropriate method of ascertaining the 
names of their duly designated and author¬ 
ized representatives in such manner as shall 
insure the choice of representatives by the 
employees without interference, influence, or 
coercion exercised by the carrier. In the 
conduct of any election for the purposes 
herein indicated the Board shall designate 
who may participate in the election and 
establish the rules to govern the election, or 
may appoint a committee of three neutral 
persons who after hearing shall within ten 
days designate the employees who may par¬ 
ticipate in the election. The Board shall 
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have access to and have power to make 
copies of the books and records of the car¬ 
riers to obtain and utilize such information 
as may be deemed necessary by it to carry 
out the purposes and provisions of this 
paragraph. 

STATEMENT 

Since the Statement in appellant’s brief is incom¬ 
plete and in many respects inaccurate, we feel com¬ 
pelled to make a full statement of the facts of the 
ease. Prior to June 1937, the appellant, National 
Federation of Railway Workers (hereinafter re¬ 
ferred to as the Federation), a labor organization 
composed of colored persons, represented the craft 
of coach cleaners employed by the Texas and 
Pacific Railway Company (R. 43, 108). In June 
1937 the Brotherhood Railway Carmen of Amer- 
ica (hereinafter referred to as the Brotherhood) 
filed with the National Mediation Board an appli¬ 
cation for investigation of a representation dispute, 
in which it declared that there was a dispute as to 
the representation of the coach cleaners on the 
Texas and Pacific, and that a substantial number 
of men in that craft had authorized it to represent 
them (R. 135-136). 1 The Board thereupon wrote 
F. W. Washington, General Chairman of the coach 
cleaners on the Texas and Pacific, notifying him of 
the invocation of the Board’s services and asking 

1 A similar invocation of services was subsequently filed by 
the Brotherhood with respect to the shop laborers and 
powerhouse employees on the Texas and Pacific (R. 68, 45). 
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for a statement (R. 43-44). On June 23 Wash¬ 
ington replied that the majority of the coach 
cleaners chose to be represented by the Federation 
(R. 44). Shortly thereafter Washington met with 
C. W. Rice, General Organizer for the Federation, 
E. D. Carter, General Chairman for the shop labor¬ 
ers on the Texas and Pacific, and Jake Rolla, a 
coach cleaner (R. 43), and as a result of the meet¬ 
ing, Washington signed a letter to Rice authorizing 
the latter to represent the coach cleaners in the 
Mediation Board proceeding (R. 45,108). A copy 
of this letter was sent to the Board (R. 45). 

In November 1937 the Board telegraphed Rice 
that it had accepted the request for an investigation 
and that Mediator Robert F. Cole (now Secretary 
of the Board (R. 67)) would be at the Jefferson 
Hotel in Dallas on November 29 to begin the inves¬ 
tigation (R. 45). On that date Cole first met with 
the representatives of the Brotherhood, since they 
were the applicants (R. 68). He was informed 
that there was a dispute as to who should be the 
representative of the coach cleaners, shop laborers, 
and powerhouse employees, and given authorization 
cards signed by forty-two coach cleaners as evi¬ 
dence that that craft desired representation by the 
Brotherhood (R. 68-69, 78, 133). He then met 
with Rice, F. W. Washington (who had been noti¬ 
fied by Rice to be present (R. 108)), Ed Carter, Jake 
Rolla, Lincoln Washington (a shop laborer), and 
W. F. Bledsoe (as adviser), all representing the 
Federation (R. 46, 69,108). At this meeting Rice 
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showed Cole his letter of authority from F. W. 
Washington and stated that the men were satisfied 
with the existing representation and that no dis¬ 
pute existed because they had an agreement with 
the Railway (R. 46-47,70). 

Cole sought information from the General Chair¬ 
men, F. W. Washington and Carter, “since they 
were the men who lived right on the property and 
knew the answer to the questions’ * (R. 69). He 
took down the names, addresses, and phone num¬ 
bers of Rice and the two general chairmen, and 
stated that he would report the result of his 
investigation to the Board, that the Board would 
determine what procedure would then be followed, 
and that the case would be concluded within a week 
or ten days (R. 70, 47). 

There is a direct conflict of testimony as to what 
else was said at this conference. Rice, Carter, and 
Lincoln Washington asserted that Cole stated that 
Rice could go back to Houston and that Cole would 
notify Rice whether there would be an election (R. 
47, 62, 130). Cole denied making any such state¬ 
ment. He testified that he told Rice that Rice 
could return to Houston if he wanted to and that 
he (Cole) would notify Rice if he needed him any 
further, but that he would get in touch with the 
general chairmen “if he needed further informa¬ 
tion or any further action” (R. 70). 2 F. W. 

2 Since Cole did not know at the time whether an election 
was to be held, he said nothing to either Rice or Washing¬ 
ton as to the appointment of an observer (R. 78). 
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Washington corroborated Cole’s statement (R. 
120 - 121). 3 

After the conferences Cole obtained from the 
offices of the Railway the number of the employees 
in each craft and wired the Board the results of his 
investigation (R. 70-71). The Secretary of the 
Board telephoned him that the number of authori¬ 
zations submitted by the Brotherhood for the shop 
laborers was very small and suggested that he get 
the Brotherhood to withdraw that part of the case 
(R. 71). He succeeded in doing this both with 
respect to the laborers and the power house em¬ 
ployees, and so advised the Board by wire (R. 71, 
82). The Secretary of the Board then, on Decem¬ 
ber 2, telephoned him with instructions to proceed 
with an election among the coach cleaners (R. 71). 

On the same day Cole had election notices pre¬ 
pared, 4 and delivered them to the officers of the 
carrier with the request that they be posted on 
bulletin boards available to the coach cleaners 

3 Rice also declared that Cole said that they should go 
along with the white organization until they learned the 
techniques of organization (R. 40). Cole vigorously denied 
making any such statement or anything "that would lead 
them to believe that” (R. 09). 

‘The notice (printed in full, R. 137-140) contained de¬ 
tailed instructions as to the manner in which the election 
would be held. It provided in part (R. 138) : 

4 ’* * * Each organization or candidate that is a party 
to this dispute, if it so desires, may appoint an observer to 
assist in distributing, collecting, and counting of ballots, 
and in identifying voters. But observers must do no 
electioneering.” 

177018—no-2 
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i {ibid.). He saw such a notice posted on the 
bulletin board at Fort Worth (R. 71). In order 
to avoid running over the entire Texas and Pacific 
system, the election was to be conducted by mail, 
except at Fort Worth, where almost half of the 
men were employed (R. 72). 

On December 2 Cole telephoned F. W. Washing¬ 
ton, as General Chairman of the coach cleaners be¬ 
longing to the Federation, advised him that an elec¬ 
tion would be held and that under the rules his 
organization was entitled to have an observer pres¬ 
ent, and asked him if he wanted to appoint someone 
as observer (R. 71, 82). Washington replied that 
he would act himself (R. 71). Cole stated that he 
i did not think it necessary to call Rice because, 4 ‘Mr. 
Washington was present himself at the conference, 
and he was the ranking officer on the Texas and 
Pacific of the Federation” (R. 83, 71). It should 
also be noted that the onlv authoritv submitted 

V 4- 

to him by Rice was the letter signed bv Washing- 
ton himself (R. 84). 

Cole also notified Edward M. Ware, General 
Vice-President of the Brotherhood in charge of the 
southwest territory (R. 132), on behalf of the 
Brotherhood (R. 81). 

The election in Fort Worth was held on Decem¬ 
ber 4 (R. 72). F. W. Washington and Ware were 
; present as observers. Each voter was given a bal- 
i lot and allowed to mark it secretlv in another room 
i and to deposit it, folded, in a special box (R. 73, 
109-110,133-134). After all had voted, the ballots 
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were placed in a large envelope which was mailed to 
the National Mediation Board, care of the Post¬ 
master at Dallas (R. 73). At the same time ballots 
were mailed to the voters outside Fort Worth, the 
addresses being furnished by the management; a 
return envelope addressed to the Postmaster at 
Dallas was enclosed with each ballot (R. 73-74). 5 
On the face of the ballots were instructions, with a 
warning that the ballots must be returned to the 
post office at Dallas by December 10 (R. 139-140). 

On December 10 Cole met Ware and F. W. 
Washington at the Dallas post office, and they re¬ 
ceived all the ballots addressed to the Board (R. 
74). They then went to Cole’s hotel room, checked 
off (from the outside of the envelopes returned) 
the names of those who had voted by mail, mixed all 
the ballots so that no one could tell how any in¬ 
dividual had voted, and counted them, each of the 
three persons checking the others (R. 74-75, 
111-113, 134). Forty-two ballots were found to 
have been marked for the Brotherhood and thirty- 
five for the Federation, with nine mailed ballots 
not returned (R. 75).“ Cole, Ware, and Wash- 


5 Ballots were also mailed to two men at Fort Worth who 
did not vote in person (It. 74). 

"The District Court found that: “Nine mail ballots had 
not been returned at the time the votes were counted. Two 
of these nine ballots, which were mailed back too late, con¬ 
tained votes for the Brotherhood. Three other ballots were 
returned marked as undelivered to the addressees. The 
other four ballots have not been returned." (11.149,75-77.) 
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ington each then signed a report attesting to the 
election results and to the fairness of the election 
(R. 16-18, 76, 113, 134). This report was sent to 
the Board (R. 76). On December 17, 1937, upon 
the basis of this report, the Board certified the 
Brotherhood as the representative of the coach 
cleaners on the Texas and Pacific Railway (R. 
15-16, 28). 

Cole (R. 76), Ware (R. 134), and Washington 
(R. 113), as well as many of the persons voting (R. 
85), testified that the election was in all respects 
honestly and fairly conducted. There is not a sen¬ 
tence of evidence in the record to the contrary. 7 

Shortly thereafter the Board received from Mr. 
Fairchild, General President of the Federation, a 
protest against the result of the election on the 
ground that Carter should have been notified and 
been present as observer on behalf of the Federa¬ 
tion (R. 50). On January 15 Rice filed a protest 
with the Board stating that Cole had agreed to 
notify him, and urging that a new election be held 
(R. 53-55, 50-51). s This protest was accompanied 

7 The District Court found that “the election was in all 
respects fairly and honestly conducted, and the report of 
election accurately stated its results*' (R. 140). 

8 This protest appears in the record at R. 5:5-55. A copy 
of it purports to be attached to the complaint as “Plaintiff’s 
Exhibit ‘D’” (R. 19-21). Rice testified that “he very care¬ 
fully verified and checked the copy attached to the complaint 
with the original filed with the Mediation Board before veri¬ 
fying the bill of complaint” (R. 52). Comparison of the 
exhibit attached to the complaint (R. 10-21) with the origi¬ 
nal protest (R. 53-55) shows that in four places material 
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by affidavits signed by forty-five of the coach clean¬ 
ers to the effect that they desired to be represented 
by the Federation (R. 48-49). The Board denied 
this application (R. 7, 29), and on February 12 
Rice filed another protest (R. 21-24), in which he 
again stated that the Mediator should have notified 
him of the election, alleged that F. W. Washington 
was not an impartial observer on behalf of the Fed¬ 
eration, and charged that the employees did not 
vote as shown by the report of the election. To this 
protest were attached affidavits signed by forty-two 
men stating that they had voted for the Federation 
at the election !> ; Rice stated that these affidavits 
were obtained as a result of his going to every rail¬ 
way yard and holding meetings of the men (R. 48). 
On March 3, 1938, the Board denied this second 
application for a new election (R. 7, 29). 

On March 4, 1938, Rice wrote the Board in part 
as follows (R. 57) : 

You can imagine what an embarrassing 
position I am placed in. It seems “fishy” 

alterations, each of which might be thought to benefit plain¬ 
tiff’s case, had been made (It. on-oT). Since the remainder 
of the exhibit was accurate, these changes in entire clauses, 
sentences, and paragraphs could not have been accidental. 

0 The record states that the witness [Rice] testified “that 
there were SG members in the organization; 77 of whom 
voted; and that the poll indicated that 42 stated that they 
had voted favorably to the National Federation. When 
the Court pointed out that 42 was less than */> of the craft, 
the witness stated that the number was “42 or 44; I don’t 
have the exact number now.” Witness said that he had per¬ 
sonally seen a majority of these 42, * * (R. 48.) 
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to the workers for me to be so busy that I 
could not represent them after sending 
notice to them that the services of the Board 
had been invoked, and knowing their mis¬ 
trust in General Chairman Washington— 

On March 29,1938, this suit was filed. The com¬ 
plaint (R. 1-9) alleged that the Board should be 
enjoined from giving effect to its certification 
because the Mediator had falsely reported in his 
return that a majority of the votes were in favor 
of the Brotherhood (R. 3, 7), and because Cole 
had failed to notify Rice of the election and per¬ 
mitted Washington to act as observer instead (R. 
6-7). To the complaint were attached affidavits 
containing the names of forty-one persons stating 
that they had voted for the Brotherhood (R. 11- 
15), as well as an affidavit from F. W. Washing¬ 
ton stating that he was neither designated nor 
qualified to act as observer for the Federation and 
for that reason requested Rice to represent it, and 
that “while * * * present at such count of 
votes I was totally unfamiliar with methods used 
|to determine representation” (R. 10-11). 10 It was 
further averred that the right to representation 

10 Washington testified that this affidavit, incredible on its 
face, was presented to him, already prepared, by Rice, that 
it was false, that he told Rice it was false before signing it, 
that Rice said that that didn’t matter, that Rice said that he 
would get Washington's job back if he signed, and that lie 
signed it at Rice's request solely in order to get his job back 
(R. 107, 114-116). Rice, of course, denied all this (R. 52). 
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was a property right, the loss of which would 
cause plaintiff irreparable injury (R. 8). 

A temporary restraining order expiring on May 
4, 1938, was granted by Justice Bailey (R. 25). 
On April 15 the Board filed its answer (R. 26-30). 
It admitted all formal facts of record, denied that 
Cole had stated that he would notify Rice or that 
F. W. Washington did not represent plaintiff at 
the election, and that the election was fraudulently 
conducted, and averred that in any event the 
presence of the wrong observer would not be 
grounds for setting aside the election. On May 
21, 1938, the Brotherhood Railway Carmen and B. 
M. Jewell, president of the Railway Employees’ 
Department, American Federation of Labor, ob¬ 
tained leave to intervene as parties-defendant (R. 
35-36), and on May 24 filed their answer (R. 37- 
39). On July 18 and August 8, 1938, plaintiff 
obtained from the District Court orders permitting 
the taking of depositions of fifty-eight named 
persons in Texas and Louisiana (R. 39-42). 

The depositions taken were all (except that of 
Ed Carter, who testified in person) introduced in 
evidence at the trial (R. 85-135). Thirty-seven 
witnesses testified—over objection by the defend¬ 
ants that it was improper to ask persons how they 
had voted in a secret election (R. 85)—that they 
voted for the Federation in the election (R. 85). 
These thirty-seven included Noble Cole (or Cole¬ 
man) and Herbert Robinson, from whom no ballots 
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were received (R. 75-76), and J. T. Hansen, whose 
ballot was returned too late to be counted but was 
marked for the Brotherhood rather than the Fed¬ 
eration (R. 76-77).” 

Seven other persons, each of whom had signed 
affidavits saying that they had voted for the Fed¬ 
eration, testified that they had in fact voted for the 
Brotherhood (R. 86; compare R. 11,126-128). Of 
these, Holman testified that he signed a paper for 
Rice, but not before any notary public, without 
reading it or having it read to him; Rice did not 
tell him that he was swearing he voted for the Fed¬ 
eration, but said they would lose their jobs if they 
didn’t sign (R. 88-92). Browner testified that he 
signed at Rice's request in order to protect his job, 
although he didn’t know what he was signing (R. 
93-95). William White testified that he signed be¬ 
cause he was told that if he did not sign they would 
lose their jobs (R. 96-97). Lige Webb testified 
that he signed without reading the affidavit because 
Fowler, the notary public, and his foreman told 
him it was necessary to keep the jobs for the col¬ 
ored men (R. 97-99). Jackson testified that he 
was out of! work when Rice asked him to sign a 
paper in order to get his job back, and that he 
signed, without reading, in Rice’s presence but not 
before a notary public (R. 99-103). Wilburn tes- 

11 The bullots of Coleman and Ilansen were returned to 
the Board and are available to the Court as original exhibits 
(R. 70-77, 144). 
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tified that he signed at the same time as Jackson 
when threatened by Rice with being “put on the 
ground”; no notary public was present (R. 103- 
104). Williams testified that Rice “worried” him 
so much that he finally signed an affidavit, even 
though he told Rice that it was not true (R. 126- 
128). Each of the above men stated that the affida¬ 
vits were signed by Them under pressure and were 
false. 


Rice (R. 51) and Fowler, the notary public (R. 
122-124), denied the statements made by the above 
witnesses as to the manner in which the affidavits 
were signed. 


In addition to the depositions, the testimony of 
Rico, (’artei*, and Cole was taken at the trial (R. 


43-84). Upon the conclusion of the trial the Dis¬ 
trict Court rendered an oral opinion (R. 144-147) 
and subsequentlv filed findings of fact and con- 
elusions of law (R. 147-152). The court found 
that the (‘lection had been in all respects honestly 
conducted, that the report of election was accurate 
(R. 149-150), and that F. W. Washington, General 
Chairman of the coach cleaners, was a proper per¬ 
son for (’ole to notify after the Board had deter¬ 


mined that an election should be held and a proper 
person to appear as the observer at the election (R. 
152). In its conclusions of law the court held, that 
the election was legally conducted and that no 
ground for setting it aside had been proved (R. 
251). The court declared that under the provi- 
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sions of the Railway Labor Act it was not neces¬ 
sary for the Mediation Board to provide for the 
attendance of partisan observers, that the presence 
of the wrong* observer would not be ground for set¬ 
ting aside the election, that the Federation was in 
any event not represented by the wrong observer, 
and that the result of the election as shown by the 
ballots was binding upon the court in the absence of 
proof that the ballots were tampered with, or not 
honestly preserved in their original form (ibid.). 
Accordingly, the court ordered that the complaint 
be dismissed (R. 152). 

SUMMARY OF ARGUMENT 

i. Appellant's argument that there is no evi¬ 
dence of a representation dispute presents an issue 
not raised by the pleadings, and in addition is con¬ 
trary to the great mass of the evidence introduced. 

II. The Board did not err in permitting F. AY. 
Washington to act as observer for the Federation 
at the election. Washington, as the ranking of¬ 
ficer of the Federation on the carrier, was a proper 
person to act as observer. Moreover, even if the 
\vrong observer had been present, the election 
should not be set aside, since appellant had no 
statutory right to have any observer present, and 
since in any event the presence of the wrong ob¬ 
server would not have affected th* result of the 
election. 
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III. Appellant 's contention that there was some¬ 
thing unfair about the election is not supported by 
any evidence in the record. 

IV. Appellant's argument that it was deprived 
of constitutional rights because colored persons can 
have only a restricted membership in the Brother¬ 
hood Railway Carmen presents an issue raised 
neither in the pleadings nor in the assignment of 
errors. In any event, the contention is entirely 
without substance, since colored persons, like all 
others, have a right to select any organization they 
please to represent them. The organization’s mem¬ 
bership qualifications are for the voters to consider 
and not the National Mediation Board. 

ARGUMENT 

I 

There was a dispute among the coach cleaners as lo 
whether they desired to be represented by the Federa¬ 
tion or by the Brotherhood 

Section 2 of the Railway Labor Act provides 
that: 

If anv dispute shall arise among a car- 
rier’s employees as to who are the represent¬ 
atives of such employees * * *, it shall 
be the duty of the Mediation Board, upon 
request of either party to the dispute, to in¬ 
vestigate such dispute and to certify to both 
parties in writing * * * the name or 

names of the individuals or organizations 
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that have been designated and authorized to 
represent the employees involved in the 
dispute. * * * 

Appellant contends (App. Brief, p. 10) that “the 
great and fundamental question in this ease” is 
whether there was such a dispute, and states its 
position as follows (ibid.): 

Our position in this case is that there is 
not a scintilla of evidence as disclosed bv the 
record, other than Cole's testimony, to predi¬ 
cate a finding to the effect that there was a 
dispute in contemplation of the statute. 
[Italics supplied.] 

The defendants made no deliberate effort to 

prove that there was a dispute, since the bill of com- 

olaint did not contain anv allegation that no dis- 

* 

pute existed. Thus, the point was never put in 
issue. Nevertheless, the evidence that there was 
a representation dispute among the coach cleaners 
is so clear that appellant’s argument to the con¬ 
trary is plainly frivolous. 

The following facts, each of which in itself would 
be sufficient evidence of a dispute, appear in the 
record: 

1. In June 1937 the Brotherhood's application to 
the Board stated that there was a dispute and that 
the Brotherhood represented a substantial number 
of the coach cleaners (R. 135-136). In his letter 
of June 23, 1937, F. W. Washington stated that a 
majority of the coach cleaners favored the Fed¬ 
eration (R. 44). 
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2. At the conferences on November 29, 1937, of¬ 
ficers of the Brotherhood told Mr. Cole that there 
was a dispute and submitted cards signed by forty- 
two coach cleaners out of a possible eighty-six au¬ 
thorizing the Brotherhood to represent them 
(R. 68-69), and the Federation took the position 
that it was the proper representative of the men. 12 

3. Cole testified that he found that a number of 
the employees were members of each organization 
(R. 78). 

4. F. W. Washington testified that “in 1937 a 
dispute arose between our organization and the 
A. F. of L. as to who should represent these men” 
(R. 108). 

5. The election showed that forty-two men fa¬ 
vored the Brotherhood and thirty-five the Federa¬ 
tion (R. 75). 

On the basis of the above evidence and none to 
the contrary, except an unsupported assertion by 
Rice (R. 47), the District Court found that there 
was a dispute among the coach cleaners as to 
whether they should be represented by the Federa¬ 
tion or by the Brotherhood (R. 148,144). 

Appellant asserts that the court below erred in 
refusing to make Cole disclose the identity of the 

12 The representatives of the Federation took the position 
that because the men were satisfied with their contract with 
the railroad, there was no dispute (R. 70). But the dispute 
in issue here is not one between the employees and the car¬ 
rier but between the employees themselves as to who shall 
represent them. 
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forty-two men who had signed the Brotherhood’s 
authorizations (R. 79-80). The Board objected to 
this disclosure, both because the names of the men 
were irrelevant and because information of that 
character submitted to it by one union must be kept 
confidential as against the other union in order to 
protect the signers (R. 79). The court sustained 
this objection after counsel for appellant conceded 
that it did not charge that there was any fraud in 
obtaining the authorizations (R. 80). 13 Only if 

33 The colloquy between the Court and counsel for appel¬ 
lant follows (R. SO): 

‘‘The Coukt. This is a question of admissibility of evi¬ 
dence. 

“Mr. Conn. Yes. 

“The Court. I do not want to have a discourse as to races. 
Where is vour statement in the bill charging that these 
authorizations, as they have been designated, were obtained 
by fraud? 

“Mr. Conn. We charge it in the whole thing. 

“The Court. Show it to me in the bill. 

“Mr. Conn. I say we charge fraud in the whole thing. 

“The Court. But I am asking you a question. Have you 
nnv charge of fraud in the bill ( 

“Mr. Conn. I particularly say that we could not have 
charged that these 42 men that the}’ now claim made com¬ 
plaints, that it was fraudulently obtained, because we did not 
know anything about that. 

“The Court. You do not know now that there was fraud 
in obtaining it. Have you any allegation in the bill to sup¬ 
port that i 

“Mr. Conn. Yes. 

“The Court. Read it to the Court. 

“Mr. Conn. Mr. Hayes is looking for it now. 

“The Court. I have looked over the bill, and you ought to 
be familiar with it. You know in your bill there is no 
such charge as fraud in obtaining the alleged authorizations. 
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there had been such fraud would the identity of the 
individuals, as distinguished from the total num¬ 
ber, have been at all material. In any event, the 
existence of a dispute is proved by so much other 
evidence that the testimony as to the authorizations 
may be disregarded. 

II 

Appellant was not represented by the wrong observer at 
the election; and even if it had been, the election 
should not be set aside 

Appellant no longer appears to dispute the 
court’s finding that the Railwav Labor Act does not 
require the National Mediation Board to permit 
each contesting party to have an observer present 
at an election of representatives. This is clear on 
the face of the statute. The argument now is that 
the Board’s own rules providing for such an ob¬ 
server are binding upon it (App. Brief, pp. 9, 
14-15). 

The first answer to this contention is that al¬ 
though it is the Board’s established practice to 
permit the parties to disputes to appoint observers 
in order to satisfy them as to the fairness of its 
elections, there is no general rule or regulation 

“Mr. Corn*. I particularly stated we did not make that 
charge. 

“The Court. Well, if there is no such charge in the bill 
that settles that. Then the question is whether this Board 
should be required to disclose what they regard as confiden¬ 
tial information: that is, the names of persons who signed 
authorizations for another organization. The Court will 
sustain that objection.” 
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requiring such a procedure, and appellant has re¬ 
ferred to none. 14 Even if there had been a general 
Board rule, the Board has “authority to interpret 
its own rules and to amend or set them aside in its 
own discretion’’ (Brotherhood of Locomotive Fire¬ 
men and Enginemen v. Kenan, 87 F. (2d) 651, 654 
(C. C.A.5th)). 

Secondly, F. W. Washington, general chairman 
of the coach cleaners in the Federation, 1 ' did act 
as observer for appellant. The court below found 
that lie was a proper person to be notified that an 
election would be held and to act as observer for 
the Federation (R. 144-145, 152). The court 
pointed out that although Washington acted as 
observer in the presence of all the voters at Fort 
Worth on December 4, none of them objected or 
told Cole that Washington was the wrong observer 
or even notified Rice until after the election was 
completed on December 10 (R. 145, 152). The 
argument that Washington was not the proper 
person to act as observer is based on the assump¬ 
tion that he had no authority because he himself 
had written the Board that Rice would represent 

11 The rules governing this particular election authorized 
each party to appoint an observer (R. 138). See p. 7, 
supra. 

15 Appellant conceded that up to the time of the election 
Washington was general chairman of the coach cleaners 
(R. 58). As general chairman, Washington alone had 
signed contracts with the carrier on behalf of the Federation 
(R. 50. 143-144). The evidence also indicates that it was 
customary in the Federation for the general chairman to act 
as observer for his craft (R. G3-G4). 
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the men in the proceeding (R. 45, 46). Such a 
letter would not indicate to Cole that it was im¬ 
proper for him to notify the man from whom Rice 
had obtained his authority instead of Rice himself. 
It was certainly not unreasonable or illegal for 
Cole to assume that he could properly notify the 
ranking officer of the organization and that the 
latter would notify Rice if it were essential. 10 

Finally, even if the wrong observer were present, 
the election should not be set aside. The. law is 
clear that elections are not set aside lightly because 
of irregularities which cannot be shown to have af¬ 
fected the result. McCrary, Elections (4th Edi¬ 
tion), Sections 222, 225; Paine, Elections, Section 
368; 20 Corpus Juris 90, 180; Breuninger v. Hill, 
277 Mo. 239, 210 S. W. 67; Hartley v. Passaic 
County Board of Elections, 93 N. J. L. 313,107 Atl. 
817; Carabajal v. Lucero, 22 N. Mex. 30, 158 Pac. 
1088; Hendersonville v. Jordan, 150 N. C. 35, 63 
S. E. 167; Murphy v. Spokane, 64 Wash. 681, 117 

10 The District Court made no finding as to whether Cole 
stated that he would notify Rice, as the latter alleged. 
There was a direct conflict in the testimony on this point, 
which the court apparently regarded as irrelevant, inasmuch 
as Washington was a proper person to be notified. There 
may, of course, have been a misunderstanding at the confer¬ 
ence. If the credibility of the witnesses be deemed material 
we call the Court's attention to the fact that Kice was con¬ 
tradicted not only by Cole and F. W. Washington on this 
question (see pp. 0-7, supra) but also by five other witnesses 
on other questions (see pp. 14—1.“), supra), and to the altera¬ 
tion of the exhibit to the complaint which Rice swore he per¬ 
sonally verified (see p. 10, note S, supra). 
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Pac. 476. Even where statutes require that elec¬ 
tion officers be appointed in a certain way or be 
divided between opposing parties, an election is not 
invalidated if the statute is not complied with as 
long as the result of the election is not shown to be 
affected. Choisser v. York, 211 Ill. 56, 71 N. E. 
940; GiJleland v. Schuyler, 9 Kan. 569; People v. 
Cook, 8 N. Y. 67, 59 Am. Dec. 451; Ward v. Kropf, 
120 N. Y. Supp. 476; Hatcthome v. State, 116 Ala. 
489, 22 So. 894; Sanders v. Lacks, 142 Mo. 255, 43 
S. W. 653; State ex ret. McMillan v. Sadler, 25 Nev. 
131, 58 Pac. 284; Carahajal v. Lucero, 22 N. Mex. 
30,158 Pac. 1088; Dial v. Hollandsworth, 39 W. Va. 
1,19 S. E. 557. See 1 A. L. R. 1535,1536. 1T 

The authorities thus show that even if the Rail¬ 
way Labor Act had required that the National 
Mediation Board permit observers representing 
each party to be present at an election, the election 
would not be void merely because of the absence of 
the representative of one side. A fortiori is this 
true (1) when the Act does not contain any such re¬ 
quirement, but the Board permits such observers to 
be present in the exercise of its discretion, and (2) 
when the plaintiff was actually represented by its 
chairman at the election, but claims only that it 
would have preferred to be represented by some¬ 
one else. 


17 For example, in Carahajal v. Lucero , supra , an election 
was not set aside, although all three judges, in violation of 
statute, were members of the same political party. 
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These principles were applied in the leading case 
dealing with the question of elections under the 
Railway Labor Act, as amended. Virginian By. Co. 
v. System Federation No. 40 ,11 F. Supp. 621, 628, 
aff’d. 84 F. (2d) 641, aff’d. 300 U. S. 515. There it 
appeared that the observer for and representative 
of one of the contesting unions was a member of 
and active sympathizer with the competing organi¬ 
zation. In the absence of any showing that this af¬ 
fected the result of the election, the court upheld 
the validity of the Mediation Board’s certification. 

Ill 

There can be no doubt as to the result of the election 

Appellant seems to have abandoned the charge 
in its complaint that the Mediator’s report was 
false and that the election was fraudulently con- 
ducted. Now it is suggested only that “there is 
not a clear-cut sufficiency of evidence to indicate 
that the Brotherhood of Carmen had a majority 
of the votes” (App. Brief, p. 9). 

Appellant has now stipulated that forty-two bal¬ 
lots were cast for the Brotherhood and thirty-five 
for the Federation. 18 (R. 75.) Appellant attempted 
to disprove the Mediator's report by taking the tes¬ 
timony of some forty-four men as to how they voted 


18 The original ballots are available to the Court as origi¬ 
nal exhibits, if it should desire to see them (It. 144). 
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in the election. 19 Only thirty-seven of these testi¬ 
fied that they voted for the Federation (R. 85), and 
two of these were proved not to have voted at all 
(R. 75-76), and one to have voted for the Brother¬ 
hood (R. 76-77). Thus, appellant could not even 
prove that it had received the number of votes 
accredited to it by the Mediator’s report. 

No evidence at all was offered which would indi¬ 
cate that there was anything dishonest or unfair as 
to the manner in which the election was conducted 
(see p. 10, supra). It is apparent that appellant’s 
argument that “there is not a clear-cut sufficiency 
of evidence” to show that the Brotherhood won the 
election is utterly without foundation. 

Appellant further suggests that the election was 
unfair because of statements claimed to have been 

19 The defendants objected to the taking of oral testimony 
as to how the members of the craft had voted at the election 
on the ground that such evidence was inadmissible when the 
ballots were present and when no irregularity in the holding 
of the election could be shown (R. 85). Moreover, the tak¬ 
ing of such testimony is obviously contrary to the congres- 
sionnl policy that elections should be secretly held, as well as 
to the doctrines generally applied by the courts in election 
cases. Paine, Election*. Sections 7C7, 772: McCrary, Elec¬ 
tion*. 4th Ed., p. 351; 20 Cor pit* J uri* 244: 18 Am. Jur. 377; 
Condrcn v. Gibbs. 94 Ark. 478, 127 S. W. 731: Corabajal v. 
Lucero , 22 X. M. 30, 158 Pac. 1088. Although the District 
Court admitted the evidence—which had, of course, pre¬ 
viously been taken so that the harm had already been done— 
it concluded as a matter of law that the result of the election 
as shown by the ballots was binding in the absence of proof 
that the ballots were tampered with or were not honestly 
preserved in their original form (R. 151). Inasmuch as the 
oral testimony taken supports the results shown by the bal¬ 
lots, we do not need to press the point here. 
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made by Cole and F. W. Washington. Cole, a re¬ 
sponsible and trustworthy public servant of many 
years’ standing (R. 68-69), and Washington (R. 
106-107) denied making the statements in question. 
Since none of them, even if made, were shown to 
have had any effect upon the result of the election, 
they would not afford ground for setting the 
election aside. 

IV 

Appellant was deprived of no constitutional right 

Appellant bases its argument that it was de¬ 
prived of constitutional rights on the provisions of 
the constitution and bylaws of the Brotherhood of 
Railway Carmen which permit colored persons to 
have only a restricted membership in that organiza¬ 
tion. 20 It is contended that the decree below 

20 Section 6, Clause (a), provided that the following were 
eligible for membership (R. 65) : 

“Any white person between the ages of 16 and 25 years, 
who believes in the existence of a Supreme Being, who is free 
from hereditary or contracted diseases, of good moral char¬ 
acter and habits, who is employed at the time that he or she 
makes application for membership as a railroad, electric, or 
motorcar builder or repairer on any class of cars, wood or 
steel, car inspector, car oiler * * 

Section 6, Clause (c), provides that (R. 66): 

“On railroads where the employment of colored persons 
has become a permanent institution, they shall be admitted 
to membership, in separate lodges. Where these separate 
lodges of Negroes are organized they shall be under the juris¬ 
diction of and represented by the delegates of the nearest 
white local in any meeting of the Joint Protective Board, 
Federation, or convention where delegates may be seated.” 
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violates the Fourteenth Amendment because “it 
binds them [the men] to a contract in which they 
had no part and could have no part solely on the 
ground that they are persons of color” (App. 
Brief, p. 10). 

No such charge was contained in the bill of com¬ 
plaint (R. 2-9), and no such issue raised in the 
assignment of errors (R. 153-155). 21 Moreover, 
the Fourteenth Amendment does not apply to the 
federal government but only to the states. 

But we do not desire our defense against such an 
accusation to rest upon such considerations. No 
one—and certainly not the Mediation Board— 
forced the coach cleaners to vote for the Brother¬ 
hood instead of for the Federation. On the con¬ 
trary the Board held an election by secret ballot so 
that the men could freely select the representative 
they wanted. Colored persons, like all others, have 
a right to be represented by any organization they 
choose, and that includes the right to select an or¬ 
ganization which entirely excludes them from 
membership if they so desire. That is entirely 
their own affair. With the wisdom of their choice 
the Board has nothing to do, and it is the Board’s 

21 The complaint and assignment of errors both assert gen¬ 
erally that the acts of the Mediation Board violate the due 
i process and equal protection clauses of the Constitution, but 
they do not specify in what manner or refer at all to the 
requirements for membership in the Brotherhood Kailway 
Carmen (R. 7-8, 153-155). 
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duty under the Act to certify the organization 
chosen by the majority, irrespective of its member¬ 
ship qualifications. On this question we desire to 
call the Court’s attention to the statement of the 
District Court (R. 146-147) : 

Now, counsel for the plaintiff: have argued 
the matter of the race question. In the 
opinion of the Court that is not an essential 
factor in this case. Of course, it is a fact 
that in the case of the coach cleaners the 
most, if not all, are of the negro race. It ap¬ 
pears from the constitution and by-laws of 
the car men that a lodge may exist in that 
organization made up of persons of the negro 
race. Now, it has been argued that the 
negroes should be allowed to represent them¬ 
selves. The Court is in favor of that, that 
they have the right to do that, but the ma¬ 
jority of them in this case in an election that 
the Court holds was honestly and fairly con¬ 
ducted, voted to change their representation 
from the National Federation to the car 
men. Why a majority of them should do 
that the Court does not know. It must have 
been their opinion that they would be, pos¬ 
sibly, better represented, or that they would 
get more in the way of wages, in the way of 
reduced hours, or more favorable working 
regulations, but as to that the Court does not 
know. However, the fact is that they did 
so vote, that a majority of them voted in 
favor of a change in representation. 
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CONCLUSION 

We believe that each of the arguments made by 
appellant as to why the Board's certification should 
be set aside has been shown to be without substance. 
Moreover, even if any of the questions raised could 
be regarded as doubtful, the Court should be reluc¬ 
tant to interfere with the Board's decision in an 
election case in the absence of clear evidence of 
arbitrary action. As the Court of Appeals for the 
Seventh Circuit declared (Association of Clerical 
Employees v. Brotherhood of Railway and Steam¬ 
ship Clerks, 85 F. (2d) 152,157 (C. C. A. 7th)) : 

* * * the Board is vested with a large 
discretion, and with a power to conduct the 
election and to determine who are qualified to 
vote thereat; and in the absence of a definite 
showing of fraud or other gross impro¬ 
priety of the Board whereby an improper 
result has been certified, courts will not 
interfere. 

See also Brotherhood of Locomotive Firemen and 
Enyinemen v. Kenan, 87 F. (2d) 651, 654 (C. C. A. 
5th) ; Brotherhood of Railway Trainmen v. Xat- 
tional Mediation Board, 66 App. D. C. 375. 88 F. 
(2d) 757; Nashville, C. cO St. L. v. Railway Em¬ 
ployees’ Department, 93 F. (2d) 340, 342 (C. C. 
A. 6th). 

The election in this case was fairly and honestly 
conducted. The men were given a full opportu¬ 
nity to select the organization they wanted to repre¬ 
sent them. No valid reason for setting aside the 
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election was presented either to the Board or to the 
District Court. Accordingly, the court below did 
not err in refusing to set the election aside, and its 
judgment should be affirmed. 

Respectfully submitted, 

Robert L. Stern, 

Special Assistant to the 

Attorney General. 

Thurman Arnold, 

Assistant Attorney General. 

Walter D. Murphy, 

Special Attorney. 
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I 


Appellant, National Federation of Railway Workers, 
(hereinafter referred to as the Federation) is a labor 
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union composed of certain employes of various railroad 
companies including the Texas & Pacific Railway Com¬ 
pany. 

Appellee, Brotherhood Railway Carmen of America, 
hereinafter referred to as the Brotherhood) is a voluntary 
association composed of certain employes engaged in 
work in the mechanical departments of various railroads 
including the Texas & Pacific Railway Company. 

Appellee, Railway Employes’ Department of the 
American Federation of Labor is a voluntarv association 
composed of certain craft unions, members of which and 
the local lodges thereof, are employed by numerous rail¬ 
roads, among which said craft unions is the Brotherhood 
Railway Carmen of America. Appellee, B. M. Jewell, 
is President of the Railway Employes’ Department of 
the American Federation of Labor. 

This case arises out of a dispute between the Fed¬ 
eration and the Brotherhood as to which of them is en¬ 
titled to represent the coach cleaners employed by the 
Texas & Pacific Railway Company for the purposes of 
collective bargaining under the provisions of the Rail¬ 
way Labor Act. (48 Stat. 1185, U. S. C. Title 45, Section 
152 et seq.). 

Prior to June, 1937, the Federation had been acting 
as the collective bargaining representative of the said 
employes under an agreement which it had negotiated 
with the Texas & Pacific Railway Company. In June, 
1937, the Brotherhood asserted a claim that it repre¬ 
sented the employes in question and that the Federation 
was no longer authorized to represent them. Pursuant 
to the provisions of Section 2, ninth, of the Railway Labor 
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Act, (1> the Brotherhood invoked the services of the Na¬ 
tional Mediation Board for the purpose of having the 
question of representation settled. Upon receipt of such 
invocation the Board communicated with the Federation 
and advised it of the claim being made by the Brother¬ 
hood. The Federation thereupon asserted to the Board 
that it and not the Brotherhood was the duly designated 
representative of the employes. Thereupon the Board 
sent one of its mediators to the City of Dallas, Texas, to 
investigate the situation. During the course of his in¬ 
vestigation the mediator learned that there were approxi¬ 
mately eighty-five (85) employes involved and was in¬ 
formed that forty-two (42) of them had signed written 
authorizations requesting that the Brotherhood represent 
them in the future for the purpose of collective bargain¬ 
ing. The mediator reported this information to the 


(•l) Section 2. ninth, of the Railway Labor Act reads as follows: 

“If any dispute shall arise among the carrier’s employees as to who 
are the representatives of such employees designated and authorized 
in accordance with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of cither party to the dispute, 
to investigate such dispute and to certify to both parties, in writing, 
within thirty days after the receipt of the invocation of its services, 
the name or names of the individuals or organizations that have been 
designated and authorized to represent the employees involved in the 
dispute, and certify the same to the carrier. Upon receipt of such 
certification the carrier shall treat with the representative so certified 
as the representative of the craft or class for the purposes of this 
Act. In such an investigation, the Mediation Board shall be author¬ 
ized to take a secret ballot of the employees involved, or to utilize 
any other appropriate method of ascertaining the names of their duly 
designated and authorized representatives in such manner as shall 
insure the choice of representatives by the employees without inter¬ 
ference. influence, or coercion exercised by the carrier. In the con¬ 
duct of any election for the purposes herein indicated the Board shall 
designate who may participate in the election and establish the rules 
to govern the election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days designate the em¬ 
ployees who may participate in the election. The Board shall have 
access to and have power to make copies of the books and records cf 
the carriers to obtain and utilize such information as may be deemed 
necessary by it to carry out the purposes and provisions of this 
paragraph.” 
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Board and that body ordered an election to be held 
among the employes in accordance with the provisions of 
Section 2, ninth of the Railway Labor Act. This election 
was held and resulted as follows: Out of eighty-five (85) 
ballots sent out, nine were not returned. Of the balance 
the Brotherhood received forty-two (42) votes and the 
Federation thirty-five (35) votes. After determining the 
result of the election the Board issued its certification to 
;the effect that the Brotherhood had been duly designated 
and authorized to represent the coach cleaners in the 
employ of the Texas & Pacific Railway Company for the 
purpose of collective bargaining and for all purposes of 
the Railwav Labor Act. 

The Federation then brought this action attacking 
the validity of the certification of the Board and seeking 
to enjoin the Board from enforcing it. After hearing 
and argument the lower court dismissed the complaint. 

ISSUES 

In its brief the Federation has summarized its 
sixteen (16) assignments of error and has reduced them 
lo four (4) general contentions, which are substantially 
as follows: 

1. That no dispute existed among the employes in¬ 
volved within the meaning of Section 2, ninth of the 
Railwav Labor Act. 

2. That the National Mediation Board violated its 
own rules with respect to the selection of an observer to 
represent the Federation in the election. 

3. That the Brotherhood did not in fact receive a 
majority of the votes cast; and 
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4. That the findings of fact and conclusions of law 
of the court below are such as to violate the rights of the 
employes guaranteed to them by the Fourteenth Amend¬ 
ment to the Constitution of the United States. 

With respect to these contentions, the appellees, on 
whose behalf this brief is filed, will maintain the follow¬ 
ing positions: 

I. The Board was justified in holding that a 
representation dispute existed. 

II. The election was not invalidated because of 
the observer w’ho represented the Federation. 

III. The Brotherhood received a clear majority 
of the votes cast; and 

TV. The decision of the lower court cannot be 
construed as violating the constitutional rights of 
the employes. 


ARGUMENT 

I. The Board Was Justified in Holding That a 
Representation Dispute Existed 

The Federation contends that there is not a scin¬ 
tilla of evidence other than the testimony of the Media¬ 
tor upon which could be predicated a finding that a dis¬ 
pute existed among the employes, hence it contends that 
the National Mediation Board could not have acted 
properly in finding the existence of such dispute. 

The Railway Labor Act does not define the word 
“dispute” as used in Section 2, ninth, nor does it pre¬ 
scribe any requirements which are essential to a deter¬ 
mination by the Board that a dispute exists. Such a 
determination is left entirely within the discretion of 
the Board. The accepted test as to whether any admin- 
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istrative board to whose discretion such a question is 
committed has properly exercised the discretion en¬ 
trusted to it, is that of whether or not the finding of 
the board was unreasonable. The evidence reveals that 

i 

the various steps taken by the National Mediation Board 
in reaching its decision in this case were entirely rea¬ 
sonable and such as to indicate that a careful effort was 
made to reach a proper conclusion. 

As soon as it was informed that the Brotherhood 
had invoked its services the Board notified the Federa¬ 
tion of that fact. When the Federation denied the ex¬ 
istence of a dispute the Board sent its Mediator to the 
property to investigate. The Mediator met with the 
representatives of both organizations (R. 68-29); visited 
the offices of the railway company; obtained exact infor¬ 
mation from the company as to the number of employes 
involved (R. 70); and obtained from the Brotherhood 
certain authorizations bearing the names of forty-two 
(42) of the employes involved. These authorizations 
constituted requests on the part of the signing employes 
that the Brotherhood represent them in the future for 
the purposes of collective bargaining (R. 69). After 
obtaining this information the Mediator then telegraphed 
to the Board stating the result of his investigation and 
was notified by the Board that an election should be 
held (R. 70-71). 

None of the above stated facts indicate any abuse 
of discretion on the part of the Board. It is apparent 
that the extent of the Board’s discretion in the deter¬ 
mination of whether or not a dispute exists must neces¬ 
sarily be broad. This is especially true in light of the 
fact that a finding of the existence of a dispute is a pre- 



7 


requisite to the holding of an election. It is obvious 
that in order to determine that a dispute exists the 
Board must be uncertain as to which of two or more con¬ 
tending representatives the employes prefer. It is this 
uncertainty which indicates that there is a dispute. If 
the Board can be sure as to which representative the 
employes desire there is no real dispute and there is no 
need for the Board to pursue the procedure set up by 
the Railway Labor Act by conducting an election. After 
its investigation in this case the Board was apparently 
unable to determine whether the employes desired to be 
represented by the Federation or by the Brotherhood, 
and accordingly held that a dispute existed and that an 
election should be conducted. 

From a consideration of the equities of the situa¬ 
tion it is even more apparent that the Board should be 
liberal in its determination of the question as to whether 
or not a dispute exists. A determination that there is 
such a dispute can injure no one, while a determination 
that there is not may seriously prejudice the rights cf 
the employes. No employe can be injured by receiving 
the opportunity to express his choice of representatives 
by secret ballot, while the whole purpose of the act might 
be thwarted if the employes were deprived the right to 
express their choice. The Board should therefore be 
very reluctant to find that there is no dispute and ac¬ 
cordingly to hold that the employes cannot vote in rep¬ 
resentation elections. In the absence of clear and con¬ 
vincing proof that the employes are satisfied with ex¬ 
isting representation, the Board should hold that a dis¬ 
pute exists in order that the wishes of the employes 
might be definitely known and their rights under the 
statute safeguarded. 
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In the light of what followed the acceptance of jur¬ 
isdiction in this case it would be even more difficult than 
usual to find anything unreasonable in the conduct of 
the Board. The Federation which now claims that no 
dispute existed, apparently on the theory that all of 
the employes desired to have it continue to represent 
them, was in fact repudiated by the employes in the 
election. No more convincing proof could be offered in 
support of the Board’s wisdom in accepting jurisdiction 
over this case. 

In the court below the fact was brought out (as 
above stated) that authorizations purporting to be signed 
by forty-two (42) employes were presented to the Board 
as showing the existence of a dispute. The Federation 
sought to compel the Board to produce these authoriza¬ 
tions and introduce them in evidence in this case or at 
least to introduce the names of those signing. An ob¬ 
jection to this request was sustained by the lower court 
and the evidence was excluded. This ruling the Federa¬ 
tion contends was erroneous. 

It is clear that the Federation completely misinter¬ 
prets the significance of the authorizations in question. 
They were not offered to the Board nor considered by 
it as evidence of the facts stated therein. They were 
not offered or accepted as evidence that John Jones or 
William Smith desired representation by the Brother¬ 
hood, but rather were considered as affording some basis 
for believing that a representation dispute existed among 
the employes. They were merely indicative of the fact 
that at least some of the involved employes were prob¬ 
ably desirous of changing the existing representative. 
The authorizations themselves, or the signatures con- 
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tained thereof, were therefore not considered by the 
Board as positive evidence of anything, but constituted 
merely one of several reasons for causing the Board to 
conclude that it did not know the employes’ wishes in 
the matter, and hence that a dispute existed. It follows 
therefore that the authorizations themselves and the sig¬ 
natures contained thereon were properly excluded by the 
court below. 

In addition to the foregoing, however, there is a 
more practical reason for excluding this evidence. It is 
confidential information submitted to the Board. It is 
information which the Board, as a matter of policy, is 
reluctant to divulge. In the heat of a campaign between 
contesting labor organizations it would be extremely ad¬ 
vantageous for one side to be able to learn the exact 
identity of its opposition. In certain cases employer 
pressure has been exerted to influence the results of such 
election. If a list of signed authorizations such as that 
involved here were to be made public it would afford an 
index to employers as to the persons upon whom inter¬ 
ference, influence and coercion could be practiced. If it 
'were known that the production of signed authorizations 
could be required in court proceedings, that fact would 
render the procuring of such authorizations extremely 
difficult if not impossible, as the employes in many cases 
would fear to sign them. Accordingly the Board would 
be deprived of one of the most satisfactory means avail¬ 
able to it for determining the existence of a bona fide 
dispute. 

Accordingly it is our conclusion that the lower court 
acted properly; first, in excluding this evidence; and, 
second, in sustaining the decision of the National Media- 
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tion Board to the effect that a dispute existed among 
the employes in question. 

II. The Election Was Not Invalidated Because of the 

Observer Who Represented the Federation. 

In any representation election conducted by the 
National Mediation Board it has been the practice of the 
Board to permit each of the contending labor organiza¬ 
tions to select what is called an “observer” to represent 
it during the casting and counting of the ballots. There 
is no provision in the Railway Labor Act requiring the 
Board to adopt such a practice and no provision author¬ 
izing it, other than that permitting the Board to “estab¬ 
lish the rules to govern election.” 

The Federation asserts that the election should be 
invalidated because of certain facts in relation to the 
selection of an observer to represent it. The facts in 
the matter are as follows: 

During all of the time important to the issues in 
this case one F. W. Washington was the duly authorized 
and acting general chairman of the local organization 
of the Federation on the Texas & Pacific Railway (R. 
58). Some time prior to the election Washington ad¬ 
dressed a letter to one C. W. Rice (a copy of which was 
sent to the Board), in which he authorized Rice to act 
in this case for the Federation and for the employes 
whom it claimed to represent. He further requested the 
Board to address all communications in connection with 
the case to Rice (Plaintiff’s Exhibit 4). It is claimed 
that at a conference preceding the election at which both 
Washington and Rice were present, the Mediator in¬ 
formed Rice that he would notify him, as the represen- 
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tative of the Federation, whether there would be an elec¬ 
tion and if so the methods under which it would be con¬ 
ducted (R. 47). Rice testified that he asked the Media¬ 
tor at this conference whether he (Rice) should stay in 
Dallas or return to Houston, and the Mediator requested 
Rice to give him his telephone number and address so 
that he could be reached ‘‘most any time” (R. 47). The 
Mediator did not notifv Rice of the election, but instead 
notified Washington and advised him that an election 
would be held and that under the rules of the election 
the Federation would be entitled to have an observer 
present (R. 71). The Mediator testified that he notified 
nobody but Washington, because Washington was the 
ranking officer of the Federation on the Texas & Pacific 
Railway, by virtue of his position as general chairman 
(R. 71). The Mediator asked neither Rice nor Washing¬ 
ton to act as observer, the selection of an observer being 
a matter for the Federation to decide. As a matter of 
fact Washington did act as observer during the election 
and after the balloting and the counting of the ballots 
was completed, attested a report of the election stating 
that it was “fairly conducted and that the secrecy of 
the ballot was kept inviolate and that the tabulation of 
the votes was accurate and complete” (Defendant’s Ex¬ 
hibit 9, Exhibit C attached to bill of complaint). The 
Mediator further testified that he did secure the tele¬ 
phone number and address of Rice “in order that he 
might get in touch with him if he needed him any fur¬ 
ther.” He also secured the address of the general chair¬ 
men of each of the contending organizations. He stated 
in his testimony that Rice made no request that he be 
notified of the election, but stated that he was prepared 
to return to Dallas if he was needed. The Mediator 
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further stated that he advised the group at the confer¬ 
ence, Bice and "Washington both being present, that he 
would get in touch with the general chairmen if he 
needed further information or further action on their 
part (R. 70). 

Upon these facts the court below found as follows: 

“Now, in regard to the observer, Floyd Wash¬ 
ington: The court finds that he had a right to 
appear there as observer for the National Feder¬ 
ation; and, at all events, if he was doing some¬ 
thing that his organization had not authorized 
him to do, all of those involved had notice of it, 
or a great many of them had notice, and saw him 
right at the ballot box and no one raised any ob¬ 
jection, and no one undertook to tell Rice that 
he should be there; no one reported it to any offi¬ 
cer of the National Federation. 

“Moreover, the court finds that as a matter of 
law it is not necessary to have observers, but the 
court finds further that this observer, Floyd 
Washington, did nothing to influence any of the 
voters one way or the other while he was present 
at the election as observer.’’ 

With the above stated facts as a basis the Federa¬ 
tion asserts that the decision of the lower court is errone¬ 
ous and that the representation election involved in this 
case is invalid. These appellees will support the follow¬ 
ing positions regarding this contention, namely: 

A. There was nothing improper in the action 
of the Board in permitting F. W. Washington to 
act as observer for the Federation; and 

B. Even if the said Washington was not the 
proper party to act, this fact alone would not in¬ 
validate the election. 

We will consider these positions in the order stated. 
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A. There Was Nothing 1 Improper in the Action of the 

Board in Permitting F. W. Washington to Act as 

Observer for the Federation 

If we are to consider the brief of the appellant as 
stating its position with respect to the propriety of the 
selection of the observer there appears to be only one 
ground of objection asserted. This ground is that Wash¬ 
ington “had been repudiated by the plaintiff and had 
himself notified the Board that C. W. Rice and not him¬ 
self was to represent the plaintiff as an observer, and 
that the Board acknowledged and agreed that C. W. 
Rice should be observer.” 

There is no evidence to the effect that the Federa¬ 
tion had repudiated Washington prior to the election and 
no evidence that the Board had any knowledge of such 
repudiation even if it were the fact. The evidence indi¬ 
cates that Washington still held the position of general 
chairman at the time when the election was held. The 
communication addressed to Rice and in which Washing¬ 
ton authorized Rice to represent the Federation is of 
little importance. If Washington had the authority to 
appoint Rice he also had the authority to repudiate that 
appointment unless his authority had been terminated. 
In any event the Board is under no duty to enter into 
any controversy with the officers of any organization as 
to the individual who has the proper authority to repre¬ 
sent that organization. If it gives adequate notice to 
one who apparently has such authority and no one ob¬ 
jects to the exercise of the authority by that person the 
Board has done all that it can be reasonably expected 
to do. Every employe involved in the election knew that 
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Washington was acting as observer and not one of them 
raised any objection or made any protest. 

The testimony with respect to the alleged agreement 
on the part of the Board that Rice should act as observer 
i-!= conflicting. Witnesses for the Federation assert that 
the Mediator agreed to permit Rice to act as observer 
and the Mediator denies that he made any such state¬ 
ment. Based upon the experience of the respective 
parties it is submitted that the witnesses testifying for 
the Federation were probably mistaken. In the first 
place the conferences where the Mediator’s statements 
\yere alleged to have been made were held before any de¬ 
cision had been reached as to whether an election should 
be conducted or not. It is highly improbable that an 
experienced Mediator would commit the Board to a course 
of action in a proceeding which was purely contingent. 

i In the second place it must be remembered that the 
Board itself does not select observers. This is a matter 
which rests solely in the discretion of the organization 
involved and it is unlikely that any agreement on the 
part of the Board made in advance of an election would 
have any effect should the organization decide to change 
observers. In this case the Mediator notified the high¬ 
est ranking officer of the Federation on the property that 
an election would be held, and that the Federation was 
being accorded the privilege of selecting an observer. 
The identity of the party selected was a matter of no con¬ 
cern to the Mediator or to the Board. Their duty ended 
when they had notified the official representative of the 
Federation that it might have an observer present. 

There is no charge that there was anything improper 
about the manner in which Washington conducted him- 
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self as an observer. No one attacks tlie fairness with 
which the actual balloting was handled. 

Under all of these circumstances it follows that there 
was nothing improper in the action of the Board with 
respect to the matter of the observer who represented the 
Federation at the election. 

If the foregoing conclusion is correct the Board has 
complied with its own rules with respect to the rights 
of the Federation to have an observer present at the 
election. The cases as cited on page fifteen of the ap¬ 
pellant’s brief are therefore not in point. It must be 
remembered too, that the Board has no rule providing 
how an observer shall be selected by the organization 
which he will represent. 

It appears therefore that the Board’s actions in this 
connection were entirely proper and correct. 

B. Even If the Said Washington Was Not the Proper 
Party to Act, This Fact Alone Would Not Invalidate 
the Election 

As we have stated above there was nothing ir¬ 
regular in the action of the Board in permitting Wash¬ 
ington to act as observer in the election. 

We now wish to point out that even if there had been 
some irregularity in the selection of Washington as an 
observer this fact in itself would not justify the courts in 
setting aside or invalidating the election. Even where 
statutory provisions specifically require the presence of 
observers in elections, the absence of such observers will 
not invalidate the elections. (1> The theory of the courts 

CD We again call to the attention of the court that there is no pro¬ 
vision in the Railway Labor Act requiring the National Mediation Board to 
permit observers to be present during the casting, counting and tabulating 
of the ballots. 
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lias been that unless irregularities in the elections are 
such as to amount to fraud or are of such a nature as 
to affect the result they will not justify the setting aside 
of the election. 

III. The Brotherhood Received a Clear Majority of the 

Votes Cast 

"VVe are unable to find any justification for the as¬ 
sertion contained in the appellant’s brief that “There 
is no clearcut sufficiency of evidence to indicate that 
the defendant, Brotherhood of Carmen, had a majority 
of the vote.” The question as to which party received 
a majority of the vote is purely a mathematical matter. 
Eighty-six (86) employes were eligible ot vote; nine 
failed to return their ballots, leaving a balance of 
seventy-seven (77) valid ballots cast; of these the 
Brotherhood received forty-two (42) and the Federation 
thirty-five (35). The inescapable conclusion is that the 
Brotherhood received a majority of the votes cast. The 
Federation suggests that in determining the result of the 
election we should adopt the procedure of “eliminating 
the figures and making an analysis of how the vote was 
reached.” It is indeed a novel suggestion that in order 
to determine the result of an election we eliminate the 
figures resulting from a tabulation of the ballots. It is 
apparent that in the absence of any ability to show actual 
fraud or irregularity which could have affected the re¬ 
sult, the Federation is delving into the realm of pure 
speculation. It attempts to show the length of time dur¬ 
ing which these employes have worked for the railway 
company and that there is no evidence that they were 
dissatisfied. The tenure of employment of these men 
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lias no bearing whatsoever on the question, and a 
showing that they were not dissatisfied with their em¬ 
ployer is immaterial to the issues in this case. The 
result of the election which appellant would have us dis¬ 
regard indicates clearly the dissatisfaction on their part 
with the Federation as tlieir representative. The fact 
that they may or may not have been satisfied with their 
employer is an entirely different matter. 

Accordingly we submit that the Federation has pre¬ 
sented no evidence which would in any way justify the 
court in setting aside the election conducted by the 
Board. 

IV. The Decision of the Lower Court Cannot Be Con¬ 
strued as Violating the Constitutional Rights of the 
Employes 

The Federation contends that if the decision of the 
court below is allowed to stand the employes involved 
will be denied the equal protection of the laws guaranteed 
to them under the Fourteenth Amendment to the Consti¬ 
tution. It is asserted that there has been a discrimi¬ 
nation against these employes because they are members 
of the Negro race. It is indeed unfortunate that this 
element has been injected into this proceeding because it 
is not an issue presented here by the facts or the law of 
the case. We sincerely believe that the appellant has 
entirely misconstrued the import of the decision of the 
Board and the effect which it will have upon the employes 

involved. We freelv concede that anv decision of the 

* % 

Board or of a court which does not secure to colored 
employes the same rights afforded to white employes 
would be clearly discriminatory and invalid. 
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The whole basis of the argument of the Federation 
lies in the fact that these colored employes may not be¬ 
come members of the Brotherhood. The Federation has 
obviously confused the right of the employes to join the 
jBrotherhood with their right to select it as a representa¬ 
tive. 

Section 2, fourth, of the Railway Labor Act, pro¬ 
vides that: 

i “Employes shall have the right to organize and 

bargain through representatives of their own 
choosing. The majority of any craft or class of 
employes shall have the right to determine who 
shall be the representative of the craft or class 
for the purposes of this Act.” 

It is apparent that the foregoing provision makes no 
(discrimination between white and colored employes, but 
gives the same rights to each. Each is guaranteed an 
equal and identical right in the matter of the choice of 
collective bargaining representatives. Certainly the 
Federation can have no complaint against this section of 
the law on constitutional grounds. 

Section 1, sixth, of the statute provides that: 

“The term ‘representative’ means any person 
or persons, labor union, organization, or corpora¬ 
tion designated either by a carrier or group of 
carriers, or by its or their employes to act for it 
or them.” 

There is nothing in this section which in any way 
discriminates against colored employes or against colored 
representatives. 

Applying the foregoing sections of the statute to 
the facts in this case we find that the coach cleaners of 
the Texas & Pacific Railwav constitute a craft or class 

w 
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of employes within the meaning of the Act. There is no 
controversy regarding this fact. A dispute arose among 
these employes as to who was properly entitled to act as 
their representative. In this case the two groups, each 
of which claimed to be their representative, happened to 
be two labor organizations within the meaning of Sec¬ 
tion 1, sixth. That one of these labor organizations was 
composed of colored members and the other of white 
members is purely incidental. 

The National Mediation Board held an election in 
accordance with Section 2, ninth, of the Act, to determine 
the true choice of the employes in question. These em¬ 
ployes, who, in this case happened to be predominately 
colored, were given their free choice to select either a 
colored organization or a white organization as their 
representative. A majority of them expressed a choice 
for the white organization. The Board and the court be¬ 
low acting under the clear mandate of the statute found 
that the white organization had been designated as repre¬ 
sentative. The question was clearly summarized in the 
opinion of the court below when it stated (R. 146-147): 

“Now, counsel for the plaintiff have argued the 
matter of the race question. In the opinion of the 
court that is not an essential factor in this case. 
Of course, it is a fact that in the case of the coach 
cleaners the most, if not all, are of the negro race. 
It appears from the constitution and by-laws of the 
car men that a lodge may exist in that organization 
made up of persons of the negro race. Now it has 
been argued that the negroes should be allowed to 
represent themselves. The court is in favor of 
that, that they have the right to do that, but the 
majority of them in this case in an election that 
the court holds was honestly and fairly conducted, 



20 


voted to change their representation from the Na¬ 
tional Federation to the car men. Why a majority 
of them should do that the court does not know. 
It must have been their opinion that they would be, 
possibly, better represented, or that they would get 
more in the way of wages, in the way of reduced 
hours, or more favorable working regulations, but 
as to that the court does not know. However, the 
fact is that they did so vote, that a majority of 
them voted in favor of a change in representa¬ 
tion.’ ’ 

Membership or non-membership in a labor organiza¬ 
tion has no bearing upon the question of representation. 
Employes are given complete freedom of choice in that 
regard. They can select as representative an organiza¬ 
tion to which they are eligible to membership, or an or¬ 
ganization which bars them from membership. They 
could, if they desired, select as their representative a 
corporation which had no provision for individual mem¬ 
bership; they could select an individual as their repre¬ 
sentative, in which case no question of membership could 
possibly be involved. 

That the provisions of the statute are reasonable 
and fair cannot be denied. To provide that employes 
could select as a representative only such organizations 
as would admit them to membership would restrict their 
rights rather than extend them. 

The opinion of the lower court suggests that “it 
must have been their, (the employes ? ) opinion that they 
would be, possibly, better represented, or that they would 
get more in the way of wages, in the way of reduced 
hours, or more favorable working conditions” by select¬ 
ing the Brotherhood as their representative. It is en- 
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tirely conceivable that colored employes might feel that 
in dealing with white supervisors, a white representative 
could more effectively protect their interests. In any 
event it would certainly work a hardship upon colored 
employes to deprive them of the right of selecting white 
representatives if they desired so to do. 

The employes in question were under no compulsion, 
statutorv or otherwise to vote for the Brotherhood as 

V 

their representative. If the Brotherhood fails to repre¬ 
sent them in a manner which is entirely satisfactory to 
them there is nothing to prevent them from changing 
their representative. It is idle to attempt to inject the 
issue of American democracy, or equal protection of 
the laws in this case where absolute equality, and the 
very essence of democracy has been preserved to these 
employes both by the phraseology of the statute and the 
application made of that statute by the National Media¬ 
tion Board. IVe presume that the Federation is disap¬ 
pointed because it has been repudiated as the represen¬ 
tative of these employes. The repudiation which it de¬ 
plores, however, was the act of the employes themselves. 
It was not provided for in the Railway Labor Act or 
brought about by any action of the National Mediation 
Board or of the court below. 

In addition to the above, however, the Federation 
raises another constitutional objection which we wish to 
consider briefly. It contends that the Brotherhood hav¬ 
ing been chosen as the representative of the craft or 
class by a majority of the employes has no right to repre¬ 
sent the dissenting minority. This contention is no longer 
open to the Federation in view of the decision of the 
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Supreme Court of the United States in the ease of 
Virginian Railway Company vs. System Federation No. 
40, 300 U. S. 516. In the course of the opinion given in 
this case the Supreme Court said: 

“The obligation imposed on the employer by 
Paragraph 2, ninth, to treat with the true repre¬ 
sentative of the employes as designated by the 
Mediation Board, when read in the light of the 
declared purposes of the Act, and of the provisions 
of Section 2, third and fourth, giving the employes 
the right to organize and bargain collectively 
i through representatives of their own selection, is 
exclusive. It imposes the affirmative duty to treat 
only with the true representative, and hence the 
negative duty to treat with no other. yi (Page 548.) 
(Emphasis supplied.) 

Applying this language to the facts in this case it is 
perfectly clear that if the employer is under a positive 
duty to treat only with the representatives selected by a 
majority of the employes who are members of the craft 
or class in question and is under a “negative duty to 
treat with no other,” the Brotherhood in this case is the 
exclusive bargaining agency of all members of the craft 
or class of coach cleaners and represents the minority 
as well as the majority. 

It follows therefore that none of the employes in 
question lias been deprived of any constitutional right. 
As members of the colored race every right has been 
secured to them which would have been secured to them 
had they been members of the white race, and those of 
t)hem who are in the minority group have been deprived 
of no right guaranteed to them by the constitution. 
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CONCLUSION 


Before summarizing our argument may we say that 
we are well aware that a number of matters could have 
been considered herein in support of the action of the 
National Mediation Board, to which we have given little 
or no attention. The Board itself as an agency of the 
federal government has been actively defended in this 
proceeding by counsel representing the government. 
A brief was filed on behalf of the Board in the court 
below and we have no doubt that another will be filed 
for it before this court. We have felt it would be a use¬ 
less duplication to repeat here any of the arguments 
which the government has presented and will present in 
its own brief. We have restricted ourselves therefore to 
those matters of especial interest to the appellees in 
whose behalf this brief is presented. 

In summary we have shown: 

(1) That a bona fide dispute existed among 
the employes as to their choice of representative; 
that the Board made a proper finding to that ef¬ 
fect; and that its finding was based upon suffi¬ 
cient evidence. 

(2) That there was nothing in the fact of the 
selection of an observer to act during the election 
in behalf of the Federation which would in any 
way justify the court in setting aside or invalidat¬ 
ing that election. 

(3) That in the election the Brotherhood un¬ 
questionably received a majority of the votes cast 
according to any reasonable method of deciding 
the result of an election; and 

(4) That there is nothing in the Railway Labor 
Act, the decision of the National Mediation Board, 
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or the findings or the decision of the court below 
which can in any way be interpreted as depriving 
any employee of rights guaranteed to him under 
the Constitution of the United States or its 
Amendments. 
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